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TO   THE 


Riffht  Hon.  THOMAS  LORD  ERSKINE. 


J.  HERE  is  no  British  senator 
more  eminently  deserving  the  appellation 
of  a  genuine  patriot,  who  has  at  all  times 
stood  forward  as  the  constitutional  defender 
of  British  freedom,  than  your  Lordship.  1 
know  of  no  one  occurrence  in  which  there 
has  been  any  temporizing  vacillation  in  your 
Lordship"'s  political  life ;  but,  like  a  sincere 
friend  to  the  liberties  of  your  country,  with 
a  manly,  steady,  consistency  of  conduct,  you 
have,  on  all  occasions,  and  in  all  the  storms 
which  it  has  encountered,  both  as  an  advo- 
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cate  and  as  a  judge,  approved  yourself  their 
faithful  and  zealous  champion. 

As  I  consider  the  Freedom  of  the  Press  to 
be  the  brightest  jewel  in  the  whole  casket 
of  English  liberties,  I  know  no  name  to 
whom  this  little  work  (treating  upon  a  sub- 
ject which  your  Lordship''s  great  abilities 
have  so  often  been  called  upon  to  defend) 
can  be  more  properly  recommended  for  pro- 
tection, than  to  that  of  your  Lordship. 

Indeed,  I  think  myself  warranted  in  as- 
serting, that  tho'  this  great  liberty  was  not 
brought  to  consummation,  yet  it  originated 
with  your  Lordship,  in  first  combating  in  a 
court  of  law  the  old  and  long-established 
doctrines,  that  a  jury  had  no  power  to  judge 
of  the  libellous  intention^  or  criminality  of  a 
publication,  but  that  they  could  give  a  ver- 
dict on  the  printing  and  publishing  only. 

These 


Ill 

These  manly  sentiments,  and  still  more 
manly  avowel  of  them  in  the  face  of  all  the 
sages  of  Westminster-IIall,  paved  the  way 
for  the  Libel  Act,  which  was  brought  into 
the  House  of  Commons  by  that  illustrious 
patriot,  Mr.  Fox  ;  who,  as  well  as  those  that 
supported  him,  and  your  Lordship  in  par- 
ticular, is  entitled  to  his  country's  praise 
and  gratitude.  So  that  if  the  act  itself  did 
not  come  immediately  from  your  Lordship, 
the  cause  of  that  act  did  ; — if  Mr.  Fox  nur- 
tured the  plant  and  brought  it  to  maturity, 
it  was  your  Lordship  who  prepared  the  soil, 
and  planted  the  seedling — and,  therefore, 
without  depreciating  the  good  wishes  and 
exertions  of  him  and  others,  your  Lordship  is 
entitled,  at  least  in  my  mind,  to  a  partici- 
pation of  all  the  honor  and  credit  of  intro- 
ducing this  memorable  statute,  which  esta- 
blishes the  most  valuable  liberty  belonging 
to  a  nation.  And  I  affirm  before  the  world, 
that  if  there  be  one  man  in  the  British  do- 
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minions  to  whom  the  people  is  more  in- 
debted than  to  another,  it  is  to  your  Lord- 
ship. 

I  am  not  much  accustomed  to  write  dedi- 
cations, or  to  say  what  is  usually  expressed 
in  them,  but  justice  requires  me  to  declare 
thus  much,  and  truth  will  not  allow  me  to 
say  less. 

I  have  the  honor  to  be, 
Very  respectfully, 

Your  Lordship's  obliged 
And  most  humble  servant, 

TOTNES,  20thAuguJl,  1811. 


A  HE  great  importance  of  that 
right  which  is  exprefiTed  in  the  title  page,  the 
propriety  of  its  being  univerfally  and  correctly 
undcrrtood,  (not  only  that  it  may,  on  all  occaJionSy 
be  aflerted  and  atted  upon,  but  on  no  occafion 
exceeded,)  will,  I  truft,  be  a  fufficient  apology 
for  offering  the  following  remarks  to  the  public. 

The  recent  and  numerous  profecutions  for  the 
offence  of  libel  have  alarmed  the  public,  who 
are  apprehenfive,  from  not  being  all  lawyers,  that 
the  Attorney-General  is  poflcfled  of  fome  occult 
charm,  fome  fafcinating  fpell,  which  operates 
with  irrefiftible  force  upon  the  unfortunate  ob- 
je6ls  of  his  notice;  and  tho'  thefe  profecutions 
are  no  proof  that  the  law,  which  conflitutes  the 
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Liberty  of  the  Prefs,  is  at  all  defective  or  in- 
vaded, yet  if  there  be  any  mifunderftanding,  or 
want  of  correal  knowledge  upon  the  fubje(Sl,  I 
humbly  trufl:  that  any  attempt  to  explain  the 
one,  and  extend  the  other,  in  a  plain  and  fami- 
liar way,  will  not  be  thought  intrufive  or  unpro- 
fitable. 

In  a  difcufTion  of  this  nature,  for  the  avowed 
purpofe  of  enforcing  and  eftablifhing  an  impor- 
tant truth,  it  cannot  be  expected  but  that  much 
repetition  will  often  occur ;  and  I  am  fenfible 
that  fuch  is  the  fa£t ;  nor  have  I  refrained  from 
fo  doing  from  any  fear  of  offending  the  rules  of 
compofition,  whenever  I  have  thought  that  it 
would  affift  explanation,  or  enforce  convi£lion. 

What  feems  fo  much  complained  of  upon  this 
fubjefl,  is  the  want  of  a  correui  definition  of  the 
law  of  libel  J  or  the  liberty  of  the  prefs.  Now  I 
conceive,  and  1  fully  truft  that  I  fliall  fatisfa6to- 
rily  prove,  that  this  complaint  is  not  well  found- 
ed, but  that  the  law  of  libel,  by  the  32  Geo.  3, 
is  now  as  reducible  to  definition,  as  the  crime  of 
treafon,  by   the  25  Edw.  3.     Before  thefe  fta- 

tutes. 


tutes,  no  man  knew  what  either  was,  or  at  leaft 
there  was  no  conftitutional  ftandard  to  afcertain 
either  the  law  or  the  fa£t ; — the  fame  may  be  faid 
of  every  other  offence  which  depends  upon  dif- 
cretionary  confl ruction.  , 

It  is  alfo  complained,  that  from  this  defect  in 
the  law,  a  writer  has  no  rule  to  walk  by,  or  fo 
far  to  regulate  his  cxprefTions,  as  to  avoid  the 
commiflion  of  this  offence ;  but  this  appears  to 
me  to  be  erroneous  alfo,  as  I  truft  will  hereafter 
be  explained.  There  is  then  no  fault  or  defi- 
ciency in  the  law,  unlefs  it  be  a  fault  in  not  ac- 
complifliing  an  impoflibility. 

ImprefTcd  as  my  mind  Is  with  the  importance 
of  this  liberty,  and  that  it  is  fuperior  to,  and  in 
facl  the  prote61or  of,  every  other  right  enjoyed 
by  Englilhmen  ;  and  that  no  country  can  lofe  its 
liberties  where  a  free  prefs  is  allowed,  I  fliall 
endeavour  to  render  the  fubjc6t  explicit  and  in- 
telligible to  every  capacity,  not  to  the  learned, 
but  to  the  unlearned,  and  as  far  as  poHible, 
to  prevent  any  man  from  offending  the  law,  and 
cfpecially  in  cafe   of  a  profecution  for  the  of- 
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fence  of  libel,  to  prevent  any  writer  from  fuffer- 
ing  judgment  to  go  againft  him  by  default,  a 
concelfion  which  ought  never  to  be  made. 

As  my  fole  motive  in  pubiilhing  this  little 
tra£t,  is  to  afcertain  a  truth,  to  promulgate  that 
truth,  and  to  eftablifli  its  value  and  importance  ; 
if,  therefore,  any  errors  are  to  be  found  in  it,  I 
fhall  be  obliged  to  any  one  who  will  take  the 
trouble,  candidly,  to  point  them  out,  that  they 
may  be  inveftigated  and  corrected,  and  that 
every  one  may  ultimately,  critically,  and  tho- 
roughly underftand  the  law  of  libel,  and  what 
is  meant  by  the  liberty  of  the  prefs. 

The  Baron  Montefquieu  fays,  with  great  truth 
and  propriety,  "  In  a  free  nation  it  matters  not 
"  whether  individuals  reafon  well  or  ill — it  is 
"  fufficient  that  they  do  reafon.  Truth  arifesfrom 
"  the  collifion,  and  from  hence  fprings  Liberty, 
"  which  is  a  fecurity,  from  the  effect  of  rea- 
"  fonin; 


'&• 


I  (hall,  therefore,  as  briefly  as  poflible,  endea- 
vour to  explain  this  queftion,''  by  bringing  its 
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component  parts  to  a  focus,  that  it  may  be  Teen 
diftinftly,  and  comprehended  intelligibly. 

It  is,  however,  ncceflary  to  remark,  that  fome 
writers  have  lately  aflerted  that  the  liberty  of  the 
prefs  is  moft  grolTly  invaded,  vvhilft  others  have 
as  pofitively  denied  this  aflertion  ;  and  other  vj^ri- 
ters  again  infift,  that  there  is  no  law  upon  the 
fubjetl ; — but  that   libel  is  now  undefined,  and 
ftill  fubje6t  to  the  influence  of  conftruftive  ope- 
ration, and  that  no   man  knows  what  it  is,  or 
how  to  avoid  its  penalties ;  arguing  wholly  upon 
abftraa   principles,    fupporting  very  ingenious 
opinions  on  each  fide  of  the  queftion,  upon  theo- 
retical and  vifionary  grounds ;  but  without  prov- 
ing  in  what   this   liberty   confifts,    upon  what 
foundation  it  ftands  j  how  it  is  abufed,  or  how 
fuch  abufe  may  be  prevented ;  fo  that  the  reader 
has  as  far  to  look  for  a  definition,  as  if  nothing  had 
been  faid  about  it ;  and  it  is  only  by  a  definition 
that  the  queftion  can  be  corre6^1y  underftood. — 
It  is  to  be  recolle6ted,  that  I  am  not  addreffing 
the  profeffion ; — declamation    may   inflame    the 
palTions,    argumentative   ingenuity    may  excite 
©ur  admiration,  but  it  is  proof  only  which  fatis- 
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fies  the  fober  reflecting  judgment,  and  brings 
the  fubftantial  points  of  a  cafe  to  an  iflue ;  and 
as  the  public  feeling  has  been  very  much  agi- 
tated, and,  I  may  venture  to  fay,  much  diffatis- 
fied,  by  profecutions  for  libel,  both  by  ex  officio 
informations,  and  by  fumwiary  conviiSlion  by  the 
Houfe  of  Commons,  I  fhall  here  endeavour  to 
give  the  hiftory  of  the  prefs,  to  bring  the  whole 
cafe  before  the  public,  and,  as  far  as  the  nature 
of  the  fubje£l  will  admit,  to  define  the  law 
of  libel,  from  which  the  liberty  of  the  prefs 
arifes : — to  fay  what  it  means,  or  by  what  fcale 
or  ftandard  of  judgment  the  conduft  of  thofe 
who  offer  any  remarks  of  a  political  nature  to 
the  public  is  to  be  guided ;  or  how  the  prefs 
isfecured,  and  the  abufe  of  it  prevented  or  pu- 
nilhed.  From  whence  will  appear  the  advan- 
tages of  the  thing  itfelf,  and  the  reciprocal  rights 
and  duties  refulting  therefrom,  both  to  the  peo- 
ple and  the  government. 

The  liberty  of  the  prefs  cannot  depend  upon 
mere  fpeculative  opinion,  the  caprice,  the  whim, 
the  politics,    or  the  di£tum    of  any  particular 
perfon,  for  then  it  would  be  fubject  to  fluctua- 
tion, 


11 

tion,  to  abufe,  and  uncertainty,  and  amount  to 
no  liberty  at  all ;  but  I  mean  to  contend,  and  to 
prove,  that  this  liberty  is  capable  of  definition, 
and  is  now  (only  with  two  exceptions,  of  which 
hereafter)  well  fecured  upon  a  fure  and  confti- 
tutional  bafis. 

I  do  not  mean  to  alledge  that  it  can  be  defined^ 
what  particular  expreffions  may  amount  to 
libel : — Such  would  be  as  impoflible,  as  to  guefs 
upon  the  incalculable  changes  of  the  alphabet, 
andthe  fertility  of  the  human  imagination. — Still, 
I  fay,  that  as  the  abllra£l  offence  is  defined  by 
law,  and  the  power  of  judging  what  conftitutes 
fuch  offence  is  in  the  jury,  the  offence  altogether 
may  be  as  much  defined  as  any  other  offence, 
for  it  (lands  exa£lly  upon  the  fame  foundation, 
and  is  regulated  by  the  fame  principles,  namely, 
upon  fa6ts,  which  are  to  be  found  by  a  jury, 
and  this  is  all  that  is  required  or  need  be  done. 
Shall  it  be  faid  that  a  larceny  cannot  be  defined 
becaufe  there  arc  various  modes  of  committing 
a  theft.  The  circumftances  altogether  (that  is 
taking  the  intention  into  the  fcale)  form  a  legal 
fa£t,  which  the  law  defignates  by  a  particular 

term. 
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term.  On  the  perpetration  of  this  fa£l,  guided 
by  the  evidence  as  to  the  intention  with  which 
it  was  committed,  the  jury  is  to  determine  on 
the  criminal  guilt,  and  this  conftitutes  larceny, 
when  proved  to  the  fatisfa£tion  of  a  jury.  But, 
before  fuch  evidence  is  adduced,  larceny,  like 
libel,  is  only  a  name  or  law  term.  Libel,  there- 
fore, is  not  a  criminal  publication,  until  a  jury 
has  pronounced  it  to  be  fuch. 

If  a  man  be  indifted  for  murder — what  arc  the 
jury  to  judge  of — the  mere  killing  alone  ? — Does 
this  conftitute  murder? — No  !  they  are  to  judge 
firft  whether  any  killing  took  place  at  all — no 
matter  how ; — and  fecondly,  whether,  by  the 
evidence,  the  death  was  occafioned  by  a  murder- 
ous intention.  The  jury  may  find  the  killing, 
without  finding  the  murder. 

The  felonious  intention  Is  the  chief  province 
of  the  jury,  for  therein  confifts  the  crime.  They 
are  the  entire  judges  of  this  offence,  by  being 
the  judges  both  of  the  faB^  and  of  the  inteniion 
with  which  it  is  committed.  The  murder  con- 
fifts  of  two  things,  the  death  of  the  party,  and 

the 
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the  motive  by  which  fuch  death  took  place  ;  on 
which  motive  the  jury  is  to  decide.  It  is  morally 
impoffible  that  this  motive,  this  quo  animOy 
which  exifts  where  no  human  fcrutiny  can  reach 
it,  and  which  motive  can  be  colle61cd  only  from 
the  evidence  of  overt  acts,  can  be  defined-,  be- 
caufc,  perhaps,  it  never  fhewed  itfelf  twice  in 
exactly  the  fame  way.  But,  (hall  it  be  faid  that 
murder  has  no  legal  definition,  becaufe  no  two 
murders  are  committed  alike;  and  becaufe  it 
cannot  be  afcertained  what  motive  o^  the  heart 
Ihall,  or  (hall  not,  be  conflrued  by  a  jury  from 
the  evidence  of  overt  a6ts,  figns,  or  circum- 
ftanccs,  into  a  criminal  intention,  until  thofe 
a£ts  are  decided  on  at  the  trial  ?  Monftrous  !  A 
man  is  not  to  be  condemned  before  he  is  tried 
— no  more  of  libel  than  he  is  of  murder. — The 
jury,  in  every  criminal  cafe,  are  the  judges  of 
the  intention  ;  but  how  can  any  pofitive  law  ex- 
prefs  or  define  an  intention  ;  a  phantom  of  the 
brain,  or  a  lurking  motive  ot  the  heart,  which 
might  never  have  efcaped  the  head  or  the  heart 
of  its  author. — If  murder  confifted  in  mere  legal 
definition,  then  there  need  be  no  trial  by  jury. 

But 
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But  it  is  a  fa£l  which  cannot  be  defined  until  it 
is  afcertained  at  the  trial. 

The  fame  may  be  faid  of  every  other  crime, 
and,  therefore,  there  is  no  ufe  in  extending  the 
argument. 

Prior  to  the  libel  a£t,  the  law  of  libel  was  an 
exception  to  this  general  rule,  as  will  be  feen 
hereafter;  but,  by  that  a6t,  (thanks  to  my  Lord 
Erfkinc,)  the  law  of  libel  was  put  upon  the  fame 
footing  as  the  law  refpc6\ing  every  other  crime; 
the  Jury  having  the  power  to  judge  of  the  cri- 
minal intention  as  well  as  the  publication ; — but 
if  it  is  a  reafon  why  libel  has  no  definition,  be- 
caufe  the  quo  animOy  which  conftitutes  that  libel, 
on  which  the  jury  is  to  determine,  according  to 
circumftances,  cannot  be  defined  before  the 
trial,  then  murder,  treafon,  felony,  arfon,  or 
any  other  crime  has  no  definition  in  law,  becaufe 
the  principal  ingredient  lies  in  the  mind,  namely, 
the  intention,  and  this  cannot  be  defined  on  any 
occafion  until  the  trial,  and  can  only  be  judged 
of  according  to  circumftances.  Therefore,  I  fay, 
there  is  as  much  reafon  to  complain  of  the  want 

of 
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of  a  definition  in  the  one  cafe  as  the  other : — but 
I  contend  that  libel  is  juft  as  capable  ot  defini- 
tion as  any  other  crime,  and  may  be  defined  to 
ccnfift  in  publifhing  improper  things^  which  im- 
proper things  are  now  the  exclulive  province  of 
the  jury  to  decide  on  : — and  Blackjione  acknow- 
ledges the  right  of  publiQiing  what  is  proper  in 
the  terms  that  he  exprefles  it  i — and  this  right, 
according  to  the  opinion  of  the  jury,  properly  con- 
ftitutes  the  liberty  of  the  prefs,  which  is  as  much 
a  conftitutional  fecurity  from  abufe,  as  it  is  of 
prote£tion — counteracting  theflavery  of  the  prefs, 
and  fupporting  its  freedom  ;  and  juft  as  perfect  as 
the  fecurity  of  perfon  under  any  other  penal 
or  criminal  law,  which,  in  like  manner,  is  fub- 
mitted  to  and  determined  by  the  jury  i — for  we 
cannot  fuppofe  but  that  the  jury  will  always  do 
what  is  right. 

It  is  very  true  that  the  court  has  the  power  of 
determining  what  (hall  be  confidered  as  legal 
evidence  to  go  to  the  jury;  but  after  the  jury 
has  heard  the  evidence,  it  is  its  undoubted  pri- 
vilege to  apply  the  operation  and  effeft  of  that 

evidence. 
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evidence,    as  well    as    to  judge   of   its   credi- 
bility. 

Upon  this  fubje6l  of  libel  then,  the  legiflature 
can  do  no  more  than  it  has  done,  unlefs  it  be  to 
take  away  the  power  from  the  Attorney-General 
to  file  ^.v  officio  informations.  The  liberty  of  the 
prefsy  which  arifes  out  of  the  aft  already  palTed, 
is  juft  thereby  as  efFcftually  fecured  on  the  fame 
conftitutional  ground,  as  is  the  liberty  of  the  fubjeSi 
againft  any  of  the  great  offences  which  have 
beenjuft  enumerated.  As  the  jury  judges  of 
treafon,  murder,  larceny,  fo  it  judges  of  libel, 
and  by  the  fame  rules.  How  then  can  it  be  faid 
that  libel  has  no  definition,  and  the  liberty  of 
the  prefs  no  fccurity  ? 

Having  made  thefe  introductory  remarks,  I 
fhall  treat  the  fubjeft  in  the  following  manner : 

Firft,  briefly  to  flicw  the  ftate  of  the  prefs, 
from  the  time  that  printing  was  firft  introduced 
into  this  country,  to  the  time  that  the  libel  aft 
was  paflcd. 

Secondly, 
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Secondly,  how  the  liberty  of  the  prefs  is  af- 
fe£led  and  fecured  by  that  (latute,  and  how  it 
ftands  at  prefent ;  and, 

Laftly,  to  fhew  the  ineftimable  value  of  this 
right,  as  connected  with  the  welfare,  profperity, 
and  comfort  of  the  people  at  large. 


Firft,  then,  0(  the  Hate  of  the  prefs  prior  to 
the  hbel  a6i. 

It  is  well  known,  or  at  lead  generally  fup- 
pofed,  that  printing  was  firft  introduced  into  this 
country  in  the  reign  of  Edward  the  4th.  In  the 
firft  dawn  of  fo  extraordinary  and  novel  an  in- 
vention, it  is  eafily  to  be  imagined  that  it  muft 
have  been  fettered  with,  and  experienced  many 
difficulties,  impediments,  and  prejudices;  but 
the  importance  and  advantage  of  this  invention, 
in  a  country  friendly  to  the  diffufion  of  know- 
ledge, to  the  cultivation  of  every  liberal  art  and 
fcience,  and  to  the  prote£^ion  of  all  rational  and 
genuine  liberty ;  where  the  tender  babe  feems 
to  imbibe  the  very  love  and  principles  of  liberty 

c  with 
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with  its  mother's  milk,  and  where  the  adven- 
turous mind  finds  means,  encouragement,  and 
protection  in  his  commercial  purfuits,  foon  ma- 
nifefted  itfelf  for  the  dignity  of  the  ftate,  and  the 
ultimate  welfare  of  mankind. 

Wfthout  entering  into  any  detail  of  the  pro^ 
greffive  improvement  of  the  ftate  of  the  prefs, 
which  may  be  eafily  colle6ted  from  other  books, 
I  ihall  briefly  obferve,  that  growing  in  impor- 
tance and  extenfive  operation,  it  became  offen- 
five  to  the  feveral  governments  prior  to  and  even 
after  the  revolution,  and  was  then  licenfed. 

It  muft  be  ufelefs  to  obferve>  tliat  a  prefs  en- 
tirely under  the  power  of  the  crown,  and  the  in- 
fluence of  its  miniflers,  m  the  chara6ler  of  a 
licenferj  could  act  in  any  other  way  than  as  an 
engine  of  oppreflion  ^  that  its  reftraints  muft  be 
inimical  to  the  principles  of  free  difcuffion,  and, 
in  truth,  the  bare  exiftence  of  fuch  an  officer 
muft  in  itfelf  be  a  libel  on  the  very  idea  of  the 
liberty  of  the  prefs,  and  completely  negativing 
the  reality  of  any  fuch  right. 

Some 
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Some  time  after,  the  revolution  licences  were 
difpenfed  with,  and  the  prefs  could  not  be 
hunted  after  by  domiciliary  vifits,  and  deftroyed 
by  the  iron  hand  of  opprefTive  and  arbitrary 
power. 

Blackftone  dates  this  a^ra  to  be  about  the  year 
J694j  the  people  were  then  allowed  to  print 
what  they  thought  proper,  fubjeft  only  to  the 
judgment  and  coercion  of  the  King's  judges. 
Even  Junius's  Letters  were  publiflied  long  be- 
fore the  libel  aft  was  paffed,  while  the  judges 
alone  had  the  power  to  determine  on  and  punifli 
libellers s  and  a  jury  could  only  give  a  verdi6t 
on  that  part  of  the  iflfue  which  applied  to  the 
printing  and  publifliing. 

Thus  Hood  the  law  up  to  the  thirty-fccond  of 
his  prefent  Majefty,  who,  fo  far  liftened  to  the 
voice  of  reafon  and  juftice,  as  to  lend  his  pater- 
nal aid  to  the  wiflies  of  his  people  j  to  furrender 
up  this  power  out  of  his  own  hands  s  or,  infaft, 
his  reprefentatives  the  judges,  and  place  it  in 
the  hands  of  a  jury  of  the  country  ^  and  this 
kindnefs  he  fliewed  to  the  people,  even  contrary 

C  2  to 
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to  the  opinions  and  advice  of  the  great  law  of- 
ficers of  the  crown,  as  may  be  feen  by  a  re- 
ference to  the  parts  they  bore  in  the  debates  on 
that  queftion. 

When  Sir  IVUliam  Blackjlone  publiflied  his 
Commentaries,  the  law,  with  regard  to  libel,  as 
has  been  already  obferved,  was  afcertained  and 
decided  by  the  King's  judges ;  that  is,  the  tribu- 
nal to  try  a  libel  was  the  court,  by  whofe  opinion 
it  was  determined  what  was  or  was  not  a  libel. 
It  might  be  then  faid  to  be  lam,  the  only  quef- 
tion for  the  confideration  of  the  jury,  was  the 
printing  and  publifliing  ;  as  far  as  concerned  this 
right — the  jury  was  merely  a  piece  of  ma- 
chinery— the  court  being  the  fole  judge  of  the 
libellous  or  criminal  intention. 

Thus  flood  the  law  prior  to  the  libel  a6t.  The 
recognized  principle  of  the  law  was  the  fame 
then  as  now ;  namely,  that  the  liberty  of  the 
prefs    flioukl   exift,    fliould    be  exercifed,    and 

fhould  be  fecured,  only  with  this  difference,  that 

•i, 

what  conflituted  fuch  liberty  was  then  the  fole 
province  of  the  judge  to  determine,  (an  officer 

appointed 
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appointed  by  the  crown,)  and  now  it  is  the  pro- 
vince of  the  jury. 

This  power  of  the  judge  had  long  been  com- 
plained of,  and  on  many  occafions  protefted 
againft,  not  becaufe  this  power  was  ever  abufed, 
but  becaufe  it  exifted,  and  might  be  abufed, 
and  was  not  reconcileablc  to  the  principles  of 
Englifh  liberty. 

I  fhall  not,  however,  introduce  into  this  efTay 
the  learned  opinions,  the  ingenious  arguments, 
and  eloquent  fpeeches  of  great  men,  or  yet  the 
diaa  by  which  the  judges  fat  up  certain  rules 
and  principles  to  govern  their  judgments  upon 
this  queftion,  which  would  only  fwell  the  book 
without  elucidating  the  fubjecl.  The  fa£l  is, 
that  the  power  of  conftruing  a  libel  was  with  the 
court  or  judges;— and  tho'  they  allowed  that 
there  (hould  be  a  free  prefs,  yet  they  referved  the 
trial,  or  judgment  of  vjhat  conjlituled  that  free 
prefsy  to  themfelves. 

The  liberty  of  the  prefs  was  then  the  will  of 
the  judges,  on  the  bafis  of  which  this  freedom 

c  ^  refted 
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relied  i — for,  whilft  the  judges  had  the  fole 
power  to  try  and  to  decide,  who  was  to  di£late 
to  them  how  they  fhould  expound  the  works,  or 
the  intention  of  an  author,  or  what  they  fhould 
fay  was,  or  was  not  libel  ?  I  don't  mean  to  infi- 
nuate  that  the  judges  ever  expounded  this  quef- 
tion  improperly,  or  that  they  wiflied  to  do  it, 
nor  do  I  mean  to  go  into  the  merits  of  it,  be- 
caufe  it  is  now  quite  immaterial,  and  is,  I  hope,' 
for  ever  at  reft. 

Tho'  Sir  William  Blackjlone  could  not  look  into 
the  operations  of  futurity,  by  forfeeing  that  an 
individual,  as  if  under  the  efpecial  influence  of 
infpiration,  fliould  alTert,  defend,  and  fecure  the 
firft  rights  of  humanity ;  and  ftanding  up  in  a 
court  of  law,  fingly  and  unfupported,  to  combat 
the  authority  and  fettled  opinions  of  celebrated 
judges,  and  long  Handing  prejudices;  and  by  a 
flrain  of  eloquence  and  force  of  rcafoning,  purely 
his  own,  fhould  fucceed  in  laying  the  foundation 
of  the  libel  a6l :  yet  it  is  evident,  not  only  from 
the  fpirit,  but  the  exprefs  Letter  of  his  juftly  ce- 
lebrated Commentaries,  that  he  was  a  fmcerc 
friend  to  the  liberty  of  the  prefs,  and  to  a  libe- 
ral 
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ral  and  fair  conftru£tion  of  a  publication ;  and 
our  judges  have  generally,  with  a  few  exceptions 
to  the  contrary,  at  all  times  fupported  this  right, 
from  a  perfuafion  that  it  was  effential  to  the  ex- 
iftence  of  our  liberties.  Indeed,  I  have  oftea 
thought  that  there  was  more  unpunifhed  licen- 
tioufnefs  of  the  prefs,  as  may  be  inftanced  on 
many  occafions,  when  the  judges  were  the  ex- 
pounders of  the  law  of  libel,  than  fincc  the  jury 
have  had  that  power ;  and,  without  reflecting 
upon  the  judges,  perhaps  for  this  obvious  rea- 
fon,  becaufe,  as  Englifh  citizens  themfelves, 
they  were  partial  to  and  jealous  of  this  right  ^ 
as  lawyers,  they  venerated  the  principle  of  free 
difcuflion ;  as  men,  they  knew  the  advantage 
as  well  as  popularity  of  it  with  the  Englifli  na- 
tion ;  and,  therefore,  they  indulgently  over- 
looked certain  freedoms  of  publication,  becaufe 
they  would  not  be  fufpe£led  of  being  enemies  to 
the  rights  of  the  prefs,  when,  in  reality,  they 
were  hoftile  only  to  the  abufes  of  it : — and,  per- 
haps, had  many  of  thefe  queftlons  been  fub- 
mitted  to  a  jury,  the  probability  is,  that  they 
would  have  been  confidered  of  a  mifchievous 
and  libellous  nature  ,    but  ftill  this  was  trufting 

c  4  to 


24 

to  a  broken  reed,  namely,  to  the  difcretion  of  a 
fixed  magiftracy,  which  might  be  abufed  j  and 
it  is  fufficient  for  my  argument,  to  fliew,  that 
the  judges  had  the  power  without  being  obliged 
to  prove  that  they  ever  abufed  fuch  power ;  but 
fnice  the  libellous  intention  has  been  within  the 
province  of  the  jury,  the  judges  have  only  the 
power  of  giving  their  opinion  to  fuch  jury  on  the 
fubjetl  of  the  trial. 

It  is,  however,  to  be  lamented,  that  a  grand 
jury  (liould  not,  on  all  occafions,  firit  decide  on 
the  propriety  of  putting  on  his  trial  a  pcrfon  ac- 
cufed  of  libel,  inftead  of  the  Attorney-General 
having  the  privilege  of  fuperfcding  the  grand 
jury  by  his  ex  officio  information. 

Whether  this  original  power  of  the  judges  had 
better  have  remained  where  it  was,  or,  in  other 
words,  whether  the  judges  were  more  likely  to 
preferve  this  right  than  a  jury,  is  a  queftion  that 
has  nothing  to  do  with  the  prefent  fubje6l ;  but 
it  is  certainly  very  extraordinary,  that  all  the 
great  law  lords,  who  had  voices  in  the  legiflature, 
fhould  have  been  averfc  to  the  alteration. 

Whether 
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Whether  this  arofe  from  a  real  belief  that 
i^ey  were  the  mofl:  competent  judges  of  all  quef- 
tions  of  libel,  or  from  an  unwillingnefs  to  give 
up  their  power,  or  from  a  want  of  difcernment 
as  to  the  future  probable  effect  of  this  ftatute,  I 
fliall  not  take  upon  me  to  fay. 

Their  difference  in  opinion,  however,  is  no 
proof  that  they  were  inimical  to  the  liberties  of 
the  prefs,  or  the  rights  of  the  people,  but  rather 
that  they  were  of  opinion  that  this  right  would 
be  more  fecure,  and  likely  to  be  better  judged 
of  whilft  it  remained  with  them,  than  it  would 
be  when  placed  in  the  hands  of  a  jury. 

To  fliew  how  the  judges  were  bound  to  re- 
gard this  principle,  whilft  the  power  remained 
with  them,  or,  in  other  words,  to  fliew  w^at  was 
confidered  to  be  the  law  of  libel,  I  fliall  quote 
the  words  of  Mr.  Juftice  Blackjioney  as  the  bcft 
authority  upon  the  fubject. 

"  The  liberty  of  the  prefs  is,  indeed,  effential 
"'  to  the  nature  of  a  free  ftate ;  but  this  confifts 
"  in  hying  710  previous  rejlraint  upon  publications, 

"  and 
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"  and  not  in  freedom  from  cenfure  for  criminal 
"  matter  when  publiflied.     Every  free  man  has  an 
"  undoubted  right  to  lay  what  fentiments  he  pleafes  be- 
^^  fore  the  public  \ — to  forbid  this,  is  to  deflroy  the 
"  freedom  of  theprefs;  but  if  he  publiflies  what 
"  is  improper,  mifchie/ous,  or  illegal,  he  mufl 
"  take  the  confequence  of  his  own  temerity. 
"  To  fubje6l  the  prefs  to  the  reftriftive  power 
"  of  a  licenfer,  as  was  formerly  done,   both  be- 
"  fore  and  fmce  the  revolution,  is  to  fubje£l  all 
"  freedom  of  fentiment  to  the  prejudices  of  one 
"  man,  and  make  him  the  arbitrary  and  infalli- 
"  ble  judge  of  all  controverted  points  in  religion, 
"  learning,  and  government.    But,  to  punifh,  as 
"  the  law  does  at  prefent,  any  dangerous  or  of- 
"  fenfive  writings,  which,  when  publifhed,  ftiall, 
"  on  a  fair  and  impartial  trials    be   adjudged  of  a 
"  pernicious  tendency,  is  neceflary  for  the  pre- 
**  fervation  of  peace  and  good  order,  of  govern- 
"  ment,  and  religion,  the  only  real  foundation  of 
"  civil  libertv.     Thus  the  will  of  individuals  is 
"  ftill  left  free — the  abufe  only  of  that  free-will 
"  is  the  objc61  of  legal  punifliment.     Neither  is 
"  any  reftraint  hereby  laid  upon  the  freedom  of 
"  thought  or  inquiry.     Libsrty  of  private  fenti- 

"  ment 


"  ment  is  ftill  left — the  diffcminatlng  or  making 
"  public  bad  fentiments,  deftru£tive  of  the  ends 
"  of  fociety,  is  the  crime  which  fociety  corre£ls." 

Now  the  law  is  exaflly  the  fame  at  prefent, 
as  well  as  the  principles  by  which  that  law  is 
afcertained  and  regulated,  as  it  was  when  Sir 
i'VUliam  Blackjhne  wrote,  only  with  this  difference, 
that  then  the  judges  decided  on  the  juftification 
or  the  obnoxioufncfs  of  a  publication  or  trial  of 
libel,  which  was  infaB  no  trial  at  all,  but  a  mere 
mockery  of  trial,  and  not  deferving  that  name  ; 
and  now  the  jury  determine  what  is,  and  what 
is  not  libel.  Whilll  this  queftion  depended 
wholly  on  the  judges,  they  might  be  faid  to  be 
the  licenfers  of  the  prefs  ;  for  tho'  they  had  no 
authority  to  enforce  a  previous  reftraint,  yet  they 
had  the  power,  .by  rules  of  their  own,  which 
could  not  be  queftioned,  to  punilh  whoever 
publifhed  what  did  not  meet  with  their  approba- 
tion, which  is  pretty  nearly  tlic  fame  thing  as  a 
previous  licence,  or  rather  the  worfl  of  the  two. 

An  infpe61or  prevented  mifchief,  but  an  ac- 
knowledged  tolerant  principle  of  unreftrained 

publication. 
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publication,  fubje£l  to  the  conftru6lion  of  a  dif- 
cretionary  or  political  power,  is  a  fnare  to  the 
unwary. 

I  (hall  not,  however,  enlarge  upon  this  branch 
of  the  fubje6t,  or  attempt  to  fhew  how  fuch  a 
power  might  be  abufed.  The  entire  reliance 
upon  this  power,  from  caufes  and  reafons  which 
need  not  be  mentioned,  was  thought  to  be  truft- 
ing  to  a  foundation  that  eftablifhed  no  conftitu- 
tional  rule  for  the  fecurity  of  the  prefs  i  and  fo 
defective  a  fyftem  as  has  juft  been  mentioned, 
excited  all  the  energies  of  thofe  patriots  whofe 
endeavours  were  happily  crowned  with  fuccefs ; 
and  now  the  trial  of  libel  is  .with  the  jury,  by 
the  a6t  which  is  the  next  fubjeft  of  confi- 
deration. 

Second  j  Of  the  prefent  (late  of  the  prefs,  and 
the  law  by  which  it  is  governed. 

By  the  32  Geo.  3,  c.  60,  it  is  enabled,  that 
doubts  having  arifen  whether  on  the  trial  of  an 
"  Indictment  or  information  for  the  making  or 
"  pub! i thing  any  libel  where  an  ilTue  or  iffues  are 

"  joined 
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"  joined  between  the  King  and  the  defendant  or 
"  defendants,  on  the  plea  of  not  guilty  pleaded, 
"  it  be  competent  to  the  jury  impannelled  to  try 
"  the  fame,  to  give  their  verdift  upon  the  whole 
''  matter  in  ilTue  :"    It  is  therefore  enabled,  "  that 
"  on  every  fuch  trial,  the  jury  fworn  to  try  the 
*'  iffuc   may  give  a  general  verditl  of  guilty,  or 
*'  not  guilty,  upon  the  ivhole  matter  put  in  ifue  upon 
**/uc/i  intiiBment  or  information  ;    andfhallnotbe 
"  required  or  dircclcd   by  the  court  or  judge, 
"  before  whom  fuch  inditlment  or  information 
"  (hall  be  tried,    to  find  the   defendant  or  de- 
*'  fendants   guilty,    merely  on  the  proof  of  the 
"  publication,  by  fuch  defendant  or  defendants 
"  of  the  paper  charged  to  be  a  libel,  and  of  the 
"  fenfe  afcribed  to  the  fame  in  fuch  indittment 
"  or  information." 


And  by  the  2d  fe6tion  of  the  fame  ftatutc,  it 
is  provided,  '*  that  on  every  fuch  trial  the  court 
"  or  judge  before  whom  fuch  indictment  or  in- 
♦'  formation  fliall  be  tried,  fliall,  according  to  his 
"  or  their  difcretion,  give  his  or  their  opinion  and 
*'  direction  to  the  jury  on  the  matter  in  iffue  be- 
*'  tween  the  King  and  the  defendant  or  defen- 

"  dants, 
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"  dants,    in  like  manner  as  in   other  criminal 
"  cafes." 

And  by  the  3d  feftion,  it  is  alfo  provided, 
"  that  nothing  herein  contained  fhall  extend,  or 
**  be  conftrued  to  extend,  to  prevent  the  jury 
*'  from  finding  a  fpecial  verdift  in  their  difcre- 
**  tion,  as  in  other  criminal  cafes." 

By  the  4th  fe61:ion  :  "  In  cafe  the  jury  fhall  find 
"  the  defendant  or  defendants  guilty,  it  (hall 
*'  and  may  be  lawful  for  the  faid  defendant  or 
**  defendants  to  move  in  arreft  of  judgment  on 
"  fuch  ground,  and  in  fuch  manner  as  by  law  he 
"  or  they  might  have  done  before  the  paffing  of 
"  this  a£t,  any  thing  herein  contained  to  the 
"  contrary  notwithftanding." 

Upon  the  evident  meaning  and  plain  letter  of 
this  fhort  and  intelligible,  but  important  and 
memorable  ftatute,  depends  the  liberty  of  the 
prefs  ;  and  from  which  there  is  no  difficulty  in 
reducing  the  term  Libel,  and  the  phrafe  the 
Liberty  of  the  Prefs^  to  a  ftandard  definition. 

Now, 
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Now,  as  this  ftatute  has  given  to  a  jury  the 
power  of  deciding  what  is,  and  what  is  not  a  libel, 
a  power  which  it  had  not  got  before  this  ftatute, 
it  follows,  of  courfe,  that  a  libel  is  that  publication 
which  a  jury  thinks  to  be  improper  ; — and  the  li- 
berty of  the  prefs,  the  exercife  of  that  right  of 
publication  which  a  jury  lliajl  think  to  be 
PROPER.  The  judgment  of  the  jury  draws  the 
line  between  what  is  legal  and  illegal. 

This  liberty  may  then  be  faid  to  be  a  confidence 
which  we  repofe  in  the  judgment  of  a  jury ^  upon  the 
fubjecl  matter  of  a  publication. 

It  is  a  *'  confidence,'*  bccaufc  we  are  afTured 
that  the  vcrdi£t  of  the  jury  will  be  corre6l;  which 
IS  a  conftitutional  ftandard  for  trying  every  of- 
fence ;  the  country  is  fatisfied  with  it ;  and, 
therefore,  this  confidence  forms  a  pofitive  li- 
berty. 

It  depends  "  upon  the  judgment  of  the  jury," 
becaufe  the  ftatute  gives  them  the  power  to  de- 
cide on  the  criminality  which  conftitutes  the 
libel  i  and 

It 
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It  is  "  on  the  fubje6l  matter  of  a  publication," 
becaufe  the  jury  has  a  right  to  return  a  verdi6t 
on  the  whole  matter  put  in  iffue,  which  includes 
not  only  the  publication  itfelf,  but  the  criminal 
or  innocent  intention  with  which  it  is  written. 

Therefore,  the  liberty  of  the  prefs  is  a  confi- 
dence which  we  place  in  the  judgment  of  a  jury, 
upon  the  fabje6t  matter  of  a  publication. 

This  appears  to  me  to  be  a  fair  definition  of 
the  liberty  of  the  prefs. 

The  jury  being  appointed  then  the  judges  of 
libel,  we  reft  afTured  that  the  truft  which  the 
law  has  thus  confided  to  them  will  always  be 
honorably,  judicioudy,  and  independently  exer- 
cifed  by  them,  for  the  protection  of  the  free  and 
lawful  exercife  of  this  liberty  j  and,  on  the  other 
hand,  that  it  will  be  an  eflfeCtual,  a  fatisfa£lory, 
and  conftitutional  check  to,  and  punifliment  of, 
whatever  is  publiflied  upon  improper  motives, 
or  fuch  motives  as  meet  the  reprobation  of  their 
honcft  judgment. 
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1  allude  only  to  queftions  of  a  public  nature. 

Hence  arlfes  the  liberty  of  the  prefs,  and  at 
the  fame  time  an  eftablilhment  of  its  fecurity 
from  licentioufnefs,  both  to  the  public  and  to 
individuals. 

The  offence  of  libel  is  analogous  to  every  other 
offence,  and,  1  have  already  fhewn,  is  jufl  as 
capable  of  definition  upon  the  fame  principles. 

And,  as  this  mod  powerful  engine  muft  of  nc- 
ceflity  be  under  fome  reftraint,  where  can  confi- 
dence be  better  placed  than  in  a  jury  of  the 
country,  confilling  of  difmterefled  and  unbiaffed 
men? 

According  to  the  degree  of  offence,  fo  is  the 
meafure  of  punilhment  inflicted  by  the  judges, 
of  fine  and  corporal  chaflifemcnt  j  and  tho*  dif- 
cretionary  punifhment  is  not  very  palatable,  or 
reconcileable  to  the  principles  of  the  Englilh 
conflitution,  and  is  liable  to  much  obje6tion,  yet, 
perhaps,  it  is  very  proper  that  it  fhould  be  where 
it  is,  and  fliould  be  (in  faiSt  muft  be)  difcretion- 
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ary  fomewhere,  on  account  of  the  various  fhades 
of  guilt  which  conftitutes  this  offence.  Tho*, 
perhaps,  if  a  rule  could  be  eftabliflied  to  guard 
the  exercife  of  this  difcretion  from  the  poflibility 
of  abufe,  by  a  limitation  of  the  time  and  place  of  im- 
prifonment  as  well  as  fine^  it  might  be  more  fatis- 
fa6lory  to  the  people. 

Whoever  then  fends  a  publication  into  the 
world,  does  it,  fubje£l  to  the  opinion  of  a  jury, 
and  not  to  the  opinion  of  a  lawyer,  a  judge,  a  po- 
litician, a  cafuift,  a  philofopher,  or  a  metaphy- 
fician  ;  but  to  twelve  honeft  men,  a£luated  only 
by  the  principles  of  common  fenfe  and  upright 
intentions,  and  mud  abide  the  confequences  of 
doing  that  which  they  may  think  to  be  right  or 
wrong,  malignant  or  juftifiable. 

This  ftatute  then  put  an  end  to  all  legal  logic, 
to  all  refined  hypothcfes,  abftrufc  dida,  eloquent 
fpeeches,  and  the  whole  mafs  of  forenfic  adjudi- 
cations and  fine  drawn  diftinttions,  as  to  what 
Ihould  or  (hould  not  be  libel,  and  by  what  rule 
it  (hould  be  afcertained.  The  ftatute  before  re- 
cited gives  to  a  jury  a  power  which  tumbles  the 

whole 


35 

whole  fabrick  to  the  ground  at  one  blow.  They 
are  now  governed  by  no  law  or  rule,  but  that 
which  their  own  fenfe  and  reafon  diflate,  judging 
of  the  fa£t  of  intention  by  the  common  rules  of 
evidence,  as  in  other  criminal  cafes. 

Whoever  fays  that  the  liberty  of  the  prefs  is 
invaded,  (and  there  are  many  writers  who  do  fo 
allege,  tho',  if  the  liberty  of  the  prefs  be  now  loft, 
it  muft  be  loft  through  the  corruption  of  a  jur)',) 
muft  make  out  a  cafe  very  different  from  any 
which  1  have  ever  foen,  proving  that  the  jury 
does  not  know  its  duty,  or,  knowing  it,  does 
not  execute  it,  or  that  there  is  a  defect  in  the 
conftitution  of  a  jury;  that  they  are  either 
packed,  or  returned  by  an  improper  influence ; 
but  with  the  knowledge  of  the  power  of  chal- 
lenging a  juryman,  and  in  the  face  of  a  country 
fo  long  attached  to  the  inftitution  of  a  jury,  by 
the  faithful  and  honeft  difcharge  of  its  duties, 
(aided  by  the  integrity,  honor,  ability,  and  in- 
dependence of  the  Englifti  bar,  no  mean  fecu- 
rity,)  it  is  not  likely  that  any  one  will  fay  thefc 
things.  Yet,  before  this  charge  is  made  good,  it 
muft  be  proved  that  there  is  a  better  meafure  of 
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juftice  and  judgment  than  a  Britifh  jury,  in  point 
of  general  principle;  or  that  particular  inftances 
frequently  occur  when  they  have  a6led  impro- 
perly, or  have  a£led  under  the  influence  of  the 
officers  of  the  crown,  or  don't  know  how  to  a£t- 

As  the  conftrudion  of  libel  is  vefted  in  a  Bri- 
ti{h  jury,  it  is  perfectly  clear  that  the  liberty  of 
the  prefs  is  fecured  upon  a  permanent  bafis,  or 
at  lead  as  long  as  the  jury  lafts,  and  is  as  great, 
or  greater,  than  ever  it  was,  and  is  as  great  as  it 
ought  to  be,  becaufe  no  man  can  now  be  con- 
victed of  a  libel  who  is  not  fo  cgnviCted  by  a 
jury  of  his  peers.  A  thoufand  years'  experience 
in  the  trial  by  jury  has  too  firmly  rivetted  the 
confidence  of  Engliflimen  in  this  favourite  and 
mofl  excellent  tribunal,  to  quarrel  with  it  upon 
a  flight  occafion  ;—  they  would  have  fome  diffi- 
culty in  finding  a  better  criterion  for  the  admi- 
niftration  of  jufl:icc.  The  trial  by  *'  Jummary 
**  conviction,"  of  all  excife  queftions,  has  by  no 
means  improved  the  fyflcm. 

Therefore,  the  liberty  of  the  prefs  is  not  yet 
invaded,  but  is  where  it  ought  to  be,  with  a  jury 
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of  our  peers;  and  until  a  jury  is  made  out  to  be 
an  injurious  eftabliiliment,  and  not  fo  defirable  a 
court  of  jullice  as  a  court  of  fummary  convic- 
tion, the  complaint  againft  the  liberty  of  the 
prefs  is  altogether  without  reafon  or  foundation, 
except  in  the  two  inftances  of  ex  officio  informa- 
-tions  and  commitment  by  the  Houfc  of  Commons. 

It  was  laid  down  as  law  in  the  Court  of  King's 
Bench,  on  the  trial  of  Mr.  Gale  Jones,  that  "  the 
"  freedom  of  the  prefs  is  fecured  by  allowing 
*'  every  man  to  publilh,  without  the  previous 
•'  controul  of  a  licenfer,  that  which  he  fliall 
"  think  fit  to  communicate  to  the  public,  but 
"  he  does  it  at  his  peril,  being  refponfible  to  in- 
"  dividuals  whom  he  may  injure,  or  to  the  pub- 
"  lie  whofe  peace  he  may  difturb  ;  fubje£^  to 
"  that  refponfibility  and  to  that  rillv,  every  man 
"  may  publifli  what  he  pleafcs." — Now,  all  this 
is  very  liberal,  and  was  doubtlefs  delivered  in  a 
true  conftitutional  fpirit,  and  is  alfo  very  corre6l 
as  far  as  it  went,  but  it  bv  no  means  defines  the 
law  of  libel,  or  the  right  or  confequences  of 
publication,  how  judged,  or  how  fecured  3  be- 
caufe  it  equally  applies  to  libel   50  years  ago, 
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and  to  libel  at  the  prefent  day ;  to  libel  when 
the  judges  had  the  power  to  determine  that 
queftion,  and  to  libel  when  the  jury  determined 
it,  making  no  diftinftion  between  the  judges 
and  the  juries  having  fuch  power.  Why,  furely, 
this  makes  all  the  difference,  becaufe  libel  was 
formerly  law^  and  a  man  was  tried  for  this  of- 
fence by  the  judges — and  now  it  \sfa5i^  and  he 
is  tried  by  his  peers,  the  jury. 

The  freedom  of  the  prefs  is  not  fecured,  be- 
caufe every  man  may  publilh  what  he  pleafes 
without  the  previous  infpe5iion  of  a  licenfer ;  for  if  we 
have  the  liberty  to  publilh  firft,  and  are  to  be 
punifhed  by  fine  and  imprifonment  afterwards, 
we  have  no  great  reafon  to  boaft  of  the  liberty 
of  the  prefs. 

It  does  not  then  confifl  in  the  right  of  publica- 
tion, becaufe  we  could  always  do  that  either 
without  the  knov^'Iedge,  or  againft  the  confcnt 
of  the  crown  licenfer  ;  hut  it  conjijis  in  having  what 
we  do  puhlijliy  judged  of  hy  a  jury.  There  is  the 
hope  where  we  caft  anchor  ^  a  hope,  which,  I 
truft,  will  never  be  proved  to  be  vifionary  j  and, 
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therefore,  may  well  be  termed  the  liberty  of  the 
prefs. 

Nor  has  the  judge  any  other  power  on  fuch 
trial,  than  to  give  his  ©pinion  on  the  fubje£l  of 
the  trial ; — he  can  neither  dictate  or  direct. 

It  may  then  be  alked,  how  is  a  man  to  know 
what  he  has,  or  has  not,  a  right  to  publilh  ?  And 
is  not  the  cxcrcife  of  this  right  a  hazardous  and 
uncertain  fpeculation,  becaufe  a  writer,  or  a 
printer,  may  inadvertently  commit  an  error,  and 
overftcp  the  limits  of  his  power,  he  having  no 
certain  rule  to  walk  by. 

To  all  this  the  anfwer  is,  that  every  publica- 
tion which  is  the  fubjc6t  of  controverfy,  muft  ul- 
timately be  fubmitted  to  the  opinion  of  a  jury, 
and  there  is  no  doubt  fuch  jury  will  decide  with 
propriety  on  its  merits  or  demerits.  For  every 
thinking  and  rcafonablc  man  muffc  allow,  that 
fuch  an  inftrument  as  the  profs,  as  well  as  fuch 
a  member  as  the  tongue,  mufl  be  fubjeft  to  fome 
controul  and  regulation ;  it  would  never  do  for 
people  to  have  the  power  of  advancing  what  per- 
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nicious  do6lrIne,  upon  what  pernicious  and  mif- 
chievous  motives  they  pleafed,  without  being 
liable  to  be  called  to  an  account  for  their  con- 
dua. 

Before,  then,  a  writer  commits  any  thing  to 
the  prefs,  he  would  do  well  to  a(k  himfelf  this 
plain  queftion  ; — Am  I  about  to  publifh  to  the 
world  any  thing  which  it  is  probable  that  twelve 
of  my  countrymen  will  think  a  pernicious,  mif- 
chievous,  and  evil-minded  publication?  Or,  in 
other  words,  what  may  be  termed  a  libel  ?  and 
his  own  fenfe  and  reafon  mufl:  determine  him 
what  line  to  purfue. 

Let  him  place  himfelf  in  the  jury  box,  and,  if 
he  can,  fay  what  it  is  likely  his  own  opinion 
would  be,  if  his  work  were  the  work  of  an  in- 
different pcrfon  ;  or,  if  he  cannot  truft  his  own 
produftion  to  his  own  judgment,  let  him  try  that 
of  a  friend.  There  is  no  other  rule  by  which  a 
writer  can  regulate  his  conduct,  with  regard  to 
the  fafety  of  publication,  nor  laying  down  any 
general  rule  for  the  guidance  of  a  jury  in  their 
conftru£lion  of  libel,    as  to  what  particular  ex- 
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preiTions  may  or  may  not  be  libel,  for  it  is  not  fo 
much  in  exprcffion  that  libel  confifts,  as  it  is  in 
the  mind  and  intention  of  the  author.  They 
"  are  to  give  a  verclid  on  the  whole  matter  in  i/fue'*—' 
they  are  to  judge  of  the  malignancy  of  the  alleged 
libel  or  mifchicf  intended,  and  fearch  into  fuch 
mind  of  the  author  by  every  poflible  means,  or 
whether  it  be  libellous  at  all,  by  the  publication 
Itfelf,  the  cxpreflions  or  overt  a61s,  and  inten- 
tions of  the  author,  or  from  extrinfic  evidence ; 
either  from  the  context  of  the  whole  work,  or 
from  any  mifchievous  pafTages  artfully  introduced 
into  a  work  generally  approved  of  j  they  are  as 
much  the  judges  of  a  part  as  the  whole,  judging 
of  that  part  by  the  whole  ;  and  it  is  very  proper 
that  they  fhould,  becaufe,  othcrwifc,  the  mod 
inflammatory  and  feditious  expieflions,  of  the 
mofl  pernicious  tendency,  might  be  ufliercd  into 
the  world,  de(lru6live  of  all  civil  order  and  good 
government.  By  returning  a  vcrdi6l  on  the 
whole  matter  in  ifl'ue,  they  are  to  judge  of  that 
matter  by  every  poflible  evidence,  which  will 
alTift  the  mind  in  forming  a  jufl:  and  correct  opi- 
nion of  the  alleged  libel,  without  regard  to  any 
di6lation,  liftening  with  all  poflible  attention  and 
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profound  refpe£l  to  the  fentiments  of  the  learned 
judge  who  tries  the  caufe ;  but,  at  the  fame  time, 
not  lofmg  fight  of  their  own  judgment,  indepen^ 
dence,  and  dignity,  and  the  truft  and  confidence 
which  the  country  repofes  in  them.  They  are  to 
look  into  the  very  heart  of  the  author,  by  the 
evidence  of  his  own  works,  and  to  judge  of  the 
intention  of  his  performance  ;  to  fcrutinize  every 
cunning  artifice;  and  to  develope  every  en- 
fnaring  machination.  With  fuch  latitude  of  con- 
ftru£tion,  not  fafely  to  be  fubmitted  to  any 
power  but  a  jury,  it  is  as  impoflible  for  a  mali- 
cious libeller  to  efcape,  as  for  a  well-meaning 
and  innocent  man  to  be  condemned. 

On  the  honor,  difcernment,  and  integrity,  then, 
of  a  Britiih  jury,  aided  by  a  Britifli  judge,  de- 
pends the  liberty  of  the  prcfs,  and  not  in  the 
power  of  publication. 

Whilft,  then,  a  jury  continues  to  be  part  of 
the  laws  of  England,  and  is  not  fupplanted  by 
the  more  modern  balTa-likc  and  "  convenient" 
trial  of  fummary  convi6tion,  wc  have  a  conftitu- 
tional  fccurity  for  the  rights  of  the  prcfs,  and  a 
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perfeR  affurance,  that  its  licentioufnefs  or  abufc 
will  be  as  effeaually  and  certainly  puniflied. 

We  have  often  heard  of  juries  being  pack'd, 
that  is,  that  particular  people  are  fele£led  by  the 
fheriff  and  the  crown  officers  to  a£t  in  this  de- 
partment, who  are  fuppofed  to  have  a  bias  on 
their  minds,    or  a  predifpofition  to  fupport  a 
crown  profecution.    Such  things  as  thefe  may 
formerly  have  been  done,  and  perhaps  there  is 
no  doubt  of  it  i— but,  at  the  picfcnt  day,  in  dif- 
putcs  between  individuals,  from  the  manner  of 
Ilriking  a  jury,    the  idea  is  totally  groundlefs  ; 
and,  in  crown  profecutions,    I  apprehend  and 
believe  the  fame  pra6lice  is  obferved  as  between 
private  perfons.     God  forbid  that  it  ihould  be 
otherwife  !  and  we  have  had  an  official  declara- 
tion in  the  Houfe  of  Commons  that  it  is  not  fo. 
It  may  then  be  laid  down  generally  and  pofi- 
tively,  that  there  is  no  fort  of  foundation  for  be- 
lieving  that  juries  are  ever  thus   difgraccfully 
packed;    but,  on  the  contrary,  that  they  arc  al- 
ways indifcriminately,    fairly,     and    honorably 
taken  from  the  lift  of  freeholders  of  each  refpec- 
tive  county  where  the  caufc  is  to  be  tried.     It  is 
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going  too  far  to  fay,  that  juries,  (I  am  fpeaking 
of  fpecial  juries),  have  even  a  leaning  towards  a 
conviction  in  crown  profecutions,  becaufe  it 
conveys  a  refleflion  on  the  chara£ler  and  incli- 
nation of  the  jury,  and  is  not  warranted  by 
events ;  and  as  every  defendant  has  a  right  to 
ftrike  out  twelve  of  the  forty-eight  originally  no- 
minated, if  any  perfons  are  there,  who,  from 
their  connection  with  government,  or  fituation 
in  life,  are  fufpe6ted  to  pofTefs  a  mind  tainted 
with  prejudice  or  partiality,  their  names  maybe 
erazed  from  the  lift ;  fo  that  there  appears  not 
the  leaft  reafon  to  fuppofe  th^t  any  improper 
means  are  ever  adopted  to  obtain  a  fervile  fet  of 
jurors.  Nor  is  it  likely,  that  if  fuch  an  attempt 
were  made,  that  it  would  fucceed  ;  firft,  becaufe 
the  names  of  any  obnoxious  perfons  may  be 
ftruck  out ;  and  fecondly,  if  one,  two,  or  more 
perfons,  actuated  by  improper  motives,  were, 
by  accident,  ignorance,  or  even  defign,  to  re- 
main in  the  reduced  lift  of  twenty-four,  or  in  the 
laft  lift  of  twelve,  it  cannot  be  fuppofed  that  the 
remaining  jurors  would  be  influenced  by  their 
opinions,     reJinquifhing    their    common   fenfe, 
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common  honefty,  and  public  reputation,  to  the 
judgment  of  fuch  men. 

It  is  efTential  to  the  intereft  and  comfort  of 
the  public,  that  it  fhouhd  be  perfetlly  fatisfied 
with  the  trial  by  jury,  and  be  convinced  that  no 
tricks  are  played  in  the  fele«Stion  of  the  indivi- 
duals of  which  it  is  compofed. 

Not  but  what  it  is  confidered  by  many  people 
as  a  matter  to  be  lamented  that  there  fhould  be 
fuch  an  inrtitution  as  a  fpecial  jury,  particularly 
in  crown  profecutions,  and  on  queftions  of  libel. 
If  there  exifts  a  reafon  why  there  fhould  be  no 
fpecial  jury  in  a  criminal  profecution,  generally, 
then  there  is  an  equal  reafon  why  there  fhould 
be  none  allowed  in  cafes  of  libel.  A  jury  of  re- 
fpetStable  freeholders  would  decide  with  equal 
propriety,  would  give  as  much  fatisfa£lion  to 
the  country,  and  would  fave  a  great  expence. 
There  certainly  are  particular  kinds  of  queflions 
for  which  it  is  thought  favorable  to  have  fpecial 
juries.  All  magiftrates  are  under  the  influence 
of  the  crown,  as  are  many  other  perfons  who  are 
qualified  to  fit  on  juries  i  confequently,  if  a  fpe- 
cial 
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cial  jury  is  likely  to  feel  a  bias  in  the  inveftiga- 
tion  of  thofe  queftions,  either  for  plaintiff  or  de- 
fendant, according  to  that  degree  of  bias  on  the 
one  fide,  fo  ought  that  bias  to  be  counterafted 
in  a  proportionate  degree  on  the  other. 

By  the  vvifdom  and  humanity  of  the  criminal 
code,  if  an  alien  is  tried  for  any  offence,  the 
jury  is  to  confifl  of  half  Englilhmen  and  half  fo- 
reigners ;  and,  in  order  to  defeat  an  unfavour- 
able impreflion  in  any  criminal  profecution,  par- 
ticularly, unlefs  both  parties  confcnted  to  a  fpe- 
cial  jury,  as  was  originally  the  law,  there  would 
be  more  rcafon  and  greater  probability  of  fatis- 
faftion  in  a  fpeclal  jury's  confifting  of  fix  fpecial 
and  fix  common  jurymen,  than  for  either  of  the 
parties  to  have  an  entire  power  of  obtaining  a 
fpecial  jury. 

It  may,  however,  be  alleged  with  much  plau- 
fibility,  that  an  uneducated  common  jury  are  not 
fo  fufficiently  mafters  of  this  kind  of  quellion,  as 
the  perfons  who  ufually  form  a  fpecial  jury; 
and  I  am  well  aware  that  this  queflion  is  open 
to  fair  diverfity  of  opinion :  But  let  it  be  remem- 
bered. 
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bered,  that  this  do£lrine  fliould  be  received  ac- 
cording to  circumftances,  and  that  no  fpecial 
juries  are  allowed  in  any  other  criminal  profecu- 
tion,  not  even  in  high  treafon,  where  an  equal 
difcernment  is  neceflary,  and  where  the  iffue  in- 
volves much  more  ferious  confequences ;  and 
it  ftiould  appear,  that  if  the  fpecial  jury  were 
neceffary  in  one  cafe,  it  would  be  fo  in  another 
— and  if  ncceffary  on  all  occafions,  or  on  no  oc- 
cafion,  why  not  univerfally  adopted  or  reje6ted, 
and  reduced  to  a  plan  of  uniformity. 

But  the  foulefl  fpeck  in  this  tranfcendent 
jewel,  and  which  alone  is  fufficient  to  tarniih 
all  its  luflrc,  is  the  power  of  the  King's  Attor- 
ney-General to  flic  ex  officio  informations,  difpen- 
fmg  altogether  with  the  grand  inqueft ! 

This  is  a  mod  frightful  power,  and  at  enmity 
with  every  principle  of  Englifh  liberty.  It  is 
no  juftification  of  its  continuance,  to  fay,  that  it 
is  legal — that  it  has  exifted  hundreds  of  years, 
and,  therefore,  fhould  never  be  deftroyed.  So 
had  the  ftar  chamber,  and  yet  it  was  thought 
neceffary    to  be   abolifhed.      This   inquifitorial 

power 


48 

power  is  a  remnant  of  the  ftar  chamber,  and  no 
matter  how  foon  the  obnoxious  ember  is  extin- 
guiflied. 

Why  have  two  fets  of  fcales  for  difpenfing 
juftice  ?  Why  Ihould  one  offender  have  his  cafe 
enquired  into  by  a  grand  jury  before  he  is  put 
upon  his  trial  ?  And  why  exclude  a  ftate  crimi- 
nal from  this  privilege,  tho'  in  what  is  termed  a 
mifdemeanor  only  ?  "  If  divers  weights  and 
"  meafures  are  both  of  them  alike  abomination 
**  unto  the  Lord,"  how  does  this  differ  from  di- 
vers fcales  in  the  adminiftration  of  juftice  ?  The 
grand  inqueft  is  confidered  as  a  moft  humane, 
wife,  and  excellent  branch  of  the  criminal  code, 
and  peculiar  to  the  Englifli  conftitution.  Why, 
then,  fliould  not  every  man  have  the  benefit  of 
it  ?  And  it  does  not  appear  to  me  to  be  either 
reafonable,  confiftent,  or  juft,  that  this  advan- 
tage fliould  be  granted  to  one  fet  of  men,  and 
denied  to  another. 

We  are  told  that  the  law  loves  uniformity, 
and  is  founded  upon  reafon,  confiftency,  and  an 
equality  of  rights ;   but  this  is  a  bad  fample  of 

either  -, 


49 

either  ;  it  may  be  law,  however  ^ — fo  it  is  law, 
that  the  father  fliall  never  inherit  his  fon's  eftate, 
becaufe  our  gratitude  and  reverence  for  the 
feudal  fyftem  will  not  permit  us  to  violate  its 
facred  principles: — But  ouglitthis  to  be  law? — 
Counfel  cannot  plead  for  a  man  accufed  of  fe- 
lony y — it  is  only  a  matter  of  courtefy,  emanating 
from  the  humanity  of  the  judges,  that  he  is  per- 
mitted even  to  interrogate  the  witnelTes ;  and 
yet  in  high  treafon,  the  greateft  of  all  crimes,  he 
fhal!  have  two  counfel  affigned  him,  to  plead 
and  manage  his  defence  ;  and  alio  in  minor  ot- 
fences  he  is  entitled  to  counfel. 

Upon  this  fubje6t  Sir  IVilliam  B/ackJione  fays, 
"  that  this  is  not  at  all  of  a  piece  with  the  reft 
**  of  the  humane  treatment  of  prifoners  by  the 
"  Englifli  law,  for  upon  what  face  of  reafon  can 
"  that  afliftance  be  denied  to  fave  the  life  of  a 
"  man,  which  is  yet  allowed  him  in  profecutions 
*'  for  every  petty  trefpafs ;  nor,  indeed,  is  it, 
"  ftriaiy  fpeaking,  a  part  of  our  antient  law." 
But  ought  thefe  inconfiftencies  to  continue  ?  Is 
it  not  a  difjrrace  to  our  code  of  laws  that  thev 
are  not  obliterated? — I  think  it  is. 
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The  general  rule  in  Englifli  jurifprudence,  is, 
that  every  man  accufcd  of  a  crime  fliall  have  the 
fame  enquired  into  by  a  grand  jury,  that  they 
may  firft  determine  on  the  propriety  of  putting 
him  upon  his  trial ;  if  they  think  the  offence  not 
well-founded,  frivolous,  or  vexatious,  the  com- 
plaint is  discharged,  and  the  prifoner  fet  at  li- 
berty. Not  fo  in  ex  cjficio  informations  for  libel, 
"  where  the  charge  dreads  the  light,  and  is  not 
"  likely  to  find  the  fan6\ion  of  a  grand  jury." 
The  Attorney-General  is  privileged  to  accufe, 
to  feize,  to  worry,  nay,  even  to  drive  to  defpe- 
ration,  any  writer  who  has  rendered  himfelf 
obnoxious  to  him,  or  the  party  with  whom  he 
a6ls,  by  his  ungracious,  unpopular,  ex  officio  in- 
formation ;  he  is  fubjec!  to  no  controul,  but  the 
di£lates  of  his  own  difcretion,  his  ideas  of  mo- 
deration, or  his  political  creed ;  nor  is  he  an- 
fvverable  for  any  confequcnces  :  fo  that  if  he  does 
not  fucceed  in  the  object  of  his  information,  the 
unfortunate  vi61im  of  his  difplcafure,  an  inno- 
cent, but  inadvertent,  or  unfortunate  publisher, 
is  put  to  the  certain  cxpence  of  defending  the 
profecution,  which,  perhaps,  he  may  not  very 
well  be  able  to  afford,    or  may  involve  him  in 
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ruin  (for  the  King  pays  no  cofts,  tho'  he  can  bed 
afford  it) ;  is  harraffed  and  tormented  in  mind, 
from  the  fufpence  which  always  attends  an  un- 
certain iffue,  with  the  horrors  of  a  dungeon 
and  ruin  before  his  eyes ; — and  not  only  this,  but 
many  a  writer,  terrified  with  the  thoughts  of 
grapling  with  fach  a  legal  Achilles,  or  frighted 
at  he  knows  not  what,  has  been  induced  to 
fuffer  judgment  to  go  againft  him  by  default, 
thereby  acknowledging  the  commifhon  of  a 
crime,  which,  atworft,  is  but  matter  of  opinion, 
and  of  which  a  jury  might  have  acquitted  him. 
The  editors  of  the  Examiner  have  been  feveral 
times  attacked  in  this  kind  of  way,  and  yet  have 
triumphed  over  their  accufer,  when,  if  they  had, 
as  others,  un wifely  have  fuffered  judgment  to 
be  entered  by  default,  they  would  be  now  expe- 
riencing their  fufferings. 

Now,  I  fay,  that  all  this  is  not  reconcileable 
to  the  humanity,  the  reafonablenefs,  the  con- 
fiftency,  and,  above  all,  that  jullly  boafted 
equality  of  rights  appertaining  to  the  Engliili 
law ;  and,  in  my  opinion,  no  fuch  power 
ought  to  exill,    becaufe  it  worketh  to  oppref- 
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fion,  and  does  not  cfpecially  further  the  ends  of 
juftice. 

How  many  other  perfons,  accufed  by  the  At- 
torney-General, have  been  ncquittcd  by  a  jury. 
Had  thefe  charges  been  fubmitted  to  a  jrrand 
jury,  the  probability  is,  that  a  majority  of  them 
would  have  thought  as  the  petty  jury  thought, 
and  then  thofe  perfons  would  not  have  been 
profecuted  at  all.  Now,  it  appears  to  me  to  be 
impoflible  that  there  can  be  a  ftronger  argument 
to  Ihew  the  injuftice  and  cruelty  of  this  privilege, 
than  that  an  individual  (liould  be  inverted  with 
the  power  to  put  whom  he  picafes  upon  his  trial 
for  libel ; — the  ground  of  the  accufation  is  what 
"  he  thinks.''  And  is  it  not  abominable  that  an 
innocent  man  Hiould  be  obliged  to  fubmit  to  the 
expence  and  ignominy  of  a  public  trial,  becaufe 
the  Attorney-General  does  not  think  right  ?  He 
fliould  not  have  the  power  to  think — but  his  duty 
ought  to  be  minijierially  to  fubmit  the  cafe  to  a 
grand  jilry,  ?iV\(\  let  them  think -,  and  there  is  no 
doubt  but  the  country  would  approve  and  fup- 
port  their  determination. 

The 
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The  lavvsot  England  are  the  beft  in  the  known 
world,  generally,  and  are  alfo  beft  adminiftered  .; 
yet  they  have  their  defe^is,  and  this  is  one  of 
them,  having,  at  the  fame  time,  the  power  to 
remove  fuch  defe£ls- 

An  exception  to  a  general  rule,  in  the  admi- 
niftration  of  juftice,  ought  to  have  a  good  reafon 
to  juftify  its  exiftence  ;  but  that  good  reafon  is 
wanting  here. 

Suppofe,  by  way  of  illuftration,  (for  I  utterly 
difcJaim  any  thing  perfona!  or  difrefpcclful  in  it,) 
a  pcrfon  was  privileged  to  keep  a  fierce  mafliff, 
and  to  fct  him  upon  any  palfengcr  that  might 
happen  to  difpleafe  him,  no  matter  from  what 
caufe;  away  he  fprings,  armed  with  fharp  teeth 
and  claws,  which  can  never  tail  to  lacerate  ; 
whilft  his  fangs  imbued  in  poifon,  always  leave 
a  lafting  fting  behind  ;  and  thus,  rendered  the 
more  audacious  bv  aclins:  under  the  fanttion  ot 
authority,  he,  wolf-like,  becomes  the  more  ter- 
rible as  he  is  leall  refilled  :  an  impervious  coat 
of  mail  renders  him  invulnerable,  and  he  is  fur- 
ther armed   witli    a  venomous   tongue,    which 
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has  the  peculiar  property  of  attracting  and 
fubduing  the  greater  part  of  thofe  who  op-^ 
pofe  him.  Who,  then,  could  engage  with  fo 
fierce,  fo  protected,  and  fo  dreadful  an  animal, 
without  feeling  theefFe6ts  of  his  direful  powers? 
and  yet,  fl range  to  fay,  the  byftanders  have 
often  the  plcafure  of  witneffing  the  defeat  of  this 
terrific  aflailant,  difcomfited,  and  overpowered  ; 
but,  though  conquered,  he  always  leaves  the 
marks  of  his  powerful  rage  ;  and,  if  victorious, 
as  is  too  often  the  cafe,  the  poor  defeated  victim 
is  dragged  away  to  a  lonely  cell,  there  to  ex- 
piate his  offence  by  folitary  confinement  and  a 
heavy  fine. 

Now,  if  fuch  a  privilege  as  this  cxiftcd  in  a 
country  faid  to  be  governed  by  an  equality  of 
laws,  where  the  prince  and  the  peafant  are  faid 
to  be  equally  protected,  would  not  that  country 
be  fired  Vv'ith  indignation?  And  would  not.  its 
inhabitants  fay  that  its  liberty  was  only  an  empty 
name?  And  yet,  in  the  extrajudicial  authority 
of  the  Attorney-General  to  file  ex  officio  informa- 
tions, we  fee  this  privilege  completely  exem-, 
plified.— O  !  rare  Incongruity! 
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1  wifli  difiincily  to  be  underftood,    that  it  is 
the  privileged  power  alone,    and  not  the  office, 
vvhofe  picture  I  mean  to  draw.     I  have  not  the 
moft  diftant  intention  of  infinuating  the  lead  per- 
fonal  difrefpea  to  the  prefent  or  any  other  At- 
torney-General ;  they  are  very  neceffary  officers. 
I  only  mean,  by  drawing  a  comparifon  of  this  ex- 
clufive  right,  to  Oicw,  in  a  confpicuous  point  of 
view,  that  its  pernicious  operation  and  exiftencc 
conftitutc  an  exception  quite  incompatible  with 
the  fpirit  of  Britilli  liberty,  inimical  to  the  rights 
of  the  prcfs,  and  to  that  equality  of  legal  right 
and  duty   which   conftitutcs  one  of  the  jufteR 
principles  in  Englidi  jurifprudence. 

Whoever  is  accufed  of  libel,  and  fuffcrs  judg- 
ment to  go  by  default,  is  much  to  be  blamed. 
Let  him  not  be  terrified  with,  perhaps,  ground- 
lefs  apprchenfions,  from  the  valt  and  gigantic 
powers  of  the  Attorney-General,  but  remember, 
that  a  jury  is  to  pronounce  on  his  innocence  or 
guilt  i  that  his  offence,  if  any,  is  a  nierefaci,  to  be 
ajcevtained  by  the  opimou  of  a  jury  alone,  who  have 
the  fole  power  to  fay  whether  he  has  committed 
fuch  offence  or  not ;  for,  upon  their  opinion  de- 
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pends  his  crime  j  and,  in  forming  their  opinion 
on  the  publication  alleged  to  be  libel,  they  are 
not  bound  by  any  other  rule  of  conftru6lion  than 
what  their  own  good  fenfe  dictates  ; — trying  a 
cafe  of  libel  as  they  would  try  any  other  crimi^ 
nal  cafe,  collefting  the  crime  only  from  the  in- 
tention of  the  party  accufed,  remembering,  that 
in  all  criminal  profecutions  it  is  the  intention 
alone  which  conftitutes  the  guilt,  or  the  maxim, 
that  "the  mind  makes  the  felony;"  for  the 
queftion  is  fimply  that  of  common  fenfe  and  juf- 
tice,  the  law  and  the  fa6l  being  blended  toge- 
ther,  the  jury  are  the  judges  of  both,  having  the 
power  to  fay  whether  the  charge  is  committed, 
and  from  what  motive  it  is  fo  committed. 

It  is  not  at  all  entangled  with  fcientific  refine^' 
ment,  legal  erudition,  or  metaphifical  perplexity; 
and,  therefore,  any  man  of  found  fenfe  and 
found  principles  is  as  perfect  a  judge  of  what  is 
libel,  as  the  profoundeft  lawyer  in  VVeftminfter- 
Mall. 

The  ftatute  of  the  32  Geo.  3,  fecures  and  ef- 
taWiflies  the  liberty  of  the  prefs,  I  truft,  upon  a 
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folid  and  permanent  foundation  ;  but,  I  cannot 
underftand  how  the  Houfc  of  Commons,  in  the 
face  of  this  ftatute,  can  have  the  power  to  im- 
prifon  for  libel.  The  houfe  has  its  privileges 
over  its  own  members,  it  may  alfo  have  had  this 
power ;  but  as  the  houfe  is  only  one  branch  of 
the  legiflature,  and  not  the  legiflature  itfelf,  it  is 
as  much  bound  by  the  ftatute  (in  which  there  is 
no  faving  claufe  of  the  rights  and  privileges  of 
the  houfe,)  to  which  it  gave  its  confent,  as  any 
individual ;  for,  from  the  pafling  this  a6l,  it  ap- 
pears to  me  that  the  judgment  of  libel  was 
wholly  transferred  to  the  jury,  and  whatever 
power  the  houfe  pofTeiTed,  as  judges,  by  this 
ftatute,  in  conjun61ion  with  the  other  eftatcs  of 
the  realm,  it  not  only  tacitly  and  impliedly,  but 
openly  and  bona  fide  furrendered  and  transferred 
to  the  jury. 


Third,  and  laflly  ;  Of  the  importance  of  the 
freedom  of  the  prefs  in  a  civilized,  a  rational, 
and  enlightened  fociety,  as  indifpenfable  to  the 
prefervation  of  its  liberties. 
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The  avowed  obje£is  of  the  laws  of  England 
are  the  proteftion  and  fecurity  of  the  rights  of 
perfon  and  property,  the  punifliment  of  public 
offences,  and  the  redrefs  of  priv^ate  injuries ;  but, 
in  my  opinion,  there  is  an  obje£l,  which  I  never 
faw  contemplated  by  any  writer  as  a  diftinct 
fubje£l  of  confideration,  of  far  more  importance 
than  what  relates  either  to  the  fecurity  of  perfon 
or  property.  An  obje6t,  which  the  recited  fta- 
tute  of  the  prefent  reign  has  a  dire£t  tendency 
to  eftablifh  and  perpetuate.  An  object,  without 
which  man  has  no  pre-eminence  in  the  fcale  of 
animated  nature  ;  and  this  is  the  fecurity  of  that 
quality  which  diftinguifhes  a  human  being  from 
a  brute, — namely,  the  rights  of  the  mind. 

The  corporeal  frame  of  a  man  fliews  not  the 
wonderful  wifdom  of  his  Creator,  beyond  the 
corporeal  frame  of  an  Ouranoutang,  or  the  mod 
infignificant  infcft.  What  conftitutes  the  great 
and  advantageous  di{lin£tion  between  a  man  and 
a  brute,  is,  not  his  walking  ereft,  or  his  having 
pofTeirions,  but  the  exercife  and  proper  enjoy- 
ment oi  his  rational  faculties. 
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The  wild  favage  of  the  defart,  and  the  bead 
of  the  field,  alike  enjoy  their  undefined,  preca* 
rious,  but  unprotected  rights  of  property.  The 
filh  and  the  fowls  of  the  air  have  alfo  their  end- 
lefs  elements;  but  neither  of  them,  like  the 
(lave,  hath  the  protection  of  rational  law  to  fe- 
cure  the  weak  againfl:  the  oppreflion  of  the 
(Irong  ;  and  all  of  them  are  ftrangers  to  the  rights 
of  the  mind,  or  the  powers  of  reafon,  the  pof- 
feflion  and  right  ufc  of  which  form  the  criterion 
that  elevates,  dignifies,  and  conftitutes  the  dif- 
tinguifliing  character  of  human  nature. 

The  powers  of  inOinft  do  not  exceed  the  mere 
pofitlve  and  aburatt  means  of  immediate  and  fu- 
ture prefervation.  The  palTions  of  the  brute 
creation  all  tend  to  the  fame  end.  To  man  alone 
has  the  Almighty  given  the  knowledge  of  him- 
felf,  and,  by  the  powers  of  reafon,  to  diftinguilh 
good  from  evil,  to  provide  for  all  his  wants,  and 
to  adore  the  goodnefs  and  greatnefs  of  his 
Creator.  By  reafon  he  underftands  both  natu- 
ral and  revealed  religion  ;  by  reafon  he  refle6ts, 
he  difcourfcs,  he  writes,  he  legiflates,  he  hopes, 
he  dreads,  he  does  a  thoufand  things  which  are 
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the  evident  effeft  of  a  rational  endowment,  tend- 
ing to  promote  and  fecure  his  prefent  and  future 
dignity  and  happinefs. 

If  then,  reafon,  as  the  prime  work  of  God, 
be  the  diftingui(hing  feature  of  human  nature, 
and  is  manifefted  by  thinking,  fpeaking,  writing, 
&c.  and  alone  can  give  a  zeft  to  the  rights  of 
perfon  and  property,  it  follows  as  a  natural  con- 
fequence,  that  that  law  which  moft  effe6tua]ly 
protects  and  fecures  this  free  exercife  of  the  mental 
fun^ions  to  a  certain  and  conjlitutional  flandard,  is 
the  moft  important  and  valuable  of  our  civil 
rights.  This  is  the  liberty  of  the  prefs  entritjied  to 
the  conji deration  and  judgment  of  a  Britijli  jury; — and 
to  what  better  ftandard  of  juftice  can  a  queftion 
of  fa6t  be  fubmitted  ?  Whilft  then  the  trial  by 
jury  continues  to  be  part  of  the  laws  of  England, 
and  is  not  fuperceded  by  the  more  "  conve- 
"  nient,"  but  odious  tribunal  of  ^^  fummary  con- 
^'  vi5iion,''  all  apprehenfions  of  danger  of  the  li- 
berty of  the  prefs  are  totally  groundlefs. 

Of  all  the  bJeffings  then  arifmg  out  of  the  fe- 
veral  progreffive  conftitutional  amendments  of 
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our  law,  the  liberty  of  the  prefs,  as  it  was  one 
of  the  laft,  fo  it  is  the  moft  important,  and  may 
juftly  be  termed  the  true  palladium  of  an  Eng- 
lifhman's  liberties,  in  as  much,  as  it  fecures  that 
which  conftitutes  the  dignity  of  human  nature. 

It  may  truly  be  compared  to  the  rudder  of  a 
fliip,  which  is  her  guide  and  protestor,  and  alone 
can  condu6t  her  thro'   the  fury  of  the  tempeft, 
and  bring  her  fafely  into  port.     In  vain  is  the 
(kill   of  the   mariner,    in   vain   docs  llic  pofTcfs 
"  the  compafs,  fail,  and  oar  ;"  without  this  little 
part  of  the  machinery  there  is  no  venturing  with 
fafety  on  the  bofom  of  the  deep. — Juft  fo  is  the 
right  of  free  difcuflion,    by  means  of  the  prefs, 
the  helm  of  fecurity  to  the  rights  and  duties  both 
of  the   people   and  the  government.     Without 
this  helm,  the  veiTel  of  the  ftate  would  be  dafhed 
upon  the  quickfands  of  ciifcretion,  or  fwallowed 
up  in  the  ftorm   of  tumult    and   defpotifm^ — it 
could  neither  be  fortified  againft  the  attacks  of 
daring  and  open  enemies,  or  protefled  from  the 
more  dangerous  artifices  of  pretended  friends  ; — • 
but,  with  the   afliltance  of  this  machine,    full 
Icope  is   given  to  rational  exertion  for  the  re- 
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lillance  of  every  open  and  infidious  attack,  act- 
ing as  a  juft  counterpoife  to  the  rights  of  the 
people  and  the  duties  of  the  ftate,  it  furnifhes 
an  ample  prote£lion  to  both  ;  and  without  this 
bulwark,  like  the  fhip  without  the  rudder,  we 
fhould  have  no  conftitutional  and  permanent  fe- 
curity  for  any  of  our  rights,  but  fhould  foon  be 
fhipwrecked  upon  the  fliore  of  an  arbitrary  go- 
vernment. 

Whilft,  then,  the  liberty  of  fpeaking  and  wri- 
ting is  cognizable  by  a  free  jury,  the  liberty  of 
the  prefs  will  have  nothing  to  apprehend  from 
the  fpirit  of  encroachment,  or  the  principle  of 
"  conveniency ;"  but  whenever  this  invaluable 
privilege  is  to  be  cried  down  by  the  advocates  of 
arbitrary  power,  thro'  the  flavery  of  the  prefs, 
a  much  more  dangerous  enemy  than  the  licen- 
tioufnefs  of  it,  and  ought  to  be  equally  puniihed 
as  dangerous  to  the  ftate  ;  whenever  it  is  di- 
refted  into  other  channels,  or  ufurped  by  other 
authorities,  then  farewell  to  the  liberties  of 
Britain.  There  is  a  very  clofe  connection  be- 
tween the  liberty  of  printing,  and  the  liberty  of 
fpeaking.    They  are  kindred  rights.     If  the  firft 
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ihould  ever  be  loft,  the  fecond  will  not  long  fur- 
vive,  and  then  even  the  power  oi  thinking  will  be 
a  calamity.  The  fituation  of  an  animal  which 
is  fattened  and  led  to  the  flaughter  is  far  prefer- 
able to  that  of  a  rational  creature,  who  is  en- 
dowed with  the  faculty  of  thought  and  reflec- 
tion, but  can  only  refie£t  for  the  purpofe  of  feel- 
ing his  own  debafement  and  flaviih  fituation  j 
whofe  fole  dependence  is  upon  the  will  of  ano- 
ther, and  who  dares  not  fay  that  his  foul  is  his 
own,  without  his  words  and  actions  becoming; 
fubje6t  to  the  controul,  the  conftru£tion,  and  the 
difcretionary  judgment  of  an  arbitrary  tribunal. 
It  is  better  to  have  no  thought,  than  to  have  the 
power  of  ufmg  it  only  as  a  lure  to  one's  deftruc- 
tion.  The  French  are  left  in  the  full  enjoyment 
of  the  five  fenfes,  they  may  hear,  fmell,  fee, 
tafte,  and  feel  i  but  they  dare  not  fpeak  what 
they  think,  let  them  think  ever  fo  innocently. 

It  then  the  liberty  of  the  prefs  be  of  this  im- 
menfe  value,  fecuring  firft  the  rights  of  the  mind, 
and  then  rationally  controuling  thofe  of  perfoij 
and  property,  we  cannot  be  fufficiently  grateful 
to  thofe  immortal  patriots   whofe   endeavours 
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made  it  the  law  of  the  ]and.  Thus  is  the  liberty 
of  the  prefs  the  protetlor  of  all  perfonal  free- 
dom, becaufe  the  judgment  of  its  rights  or  abufe 
is  with  a  jury  of  our  peers. 

But  where  is  the  probable  mifchief  which 
can  arife  from  the  liberty  of  the  prefs  upon  pub- 
lic and  national  fubje6ls  ?  Juftifiable  and  con- 
flitutional  meafures  are  always  fure  to  have  the 
fupport  of  the  beft  and  moft  numerous  part  of 
the  community  ;  and  lies,  libels,  or  liccntioufnefs 
will  never  prejudice  thofe  meafures;  but  when 
things  are  planned  and  executed  which  will  not 
bear  public  examination,  then  it  is  that  we 
muft  look  to  the  liberty  of  the  prefs  as  our  beft 
friend. 

If  there  be  nothing  wrong,  the  conftitution, 
like  an  impregnable  fortrefs,  can  never  be  in- 
jured by  the  liberty  of  the  prefs,  let  it  take  what 
liberty  it  will. — If  there  be  any  thing  wrong,  who 
is  the  man  that  will  fay  its  errors  ought  not  io 
be  correRed  ?  And  what  is  more  likely  to  do 
this  than  a  free  prefs  ? 
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If  one  man  publiflies  what  Is  wrong,  another 
immediatel)^  pubHlhes  a  refutation  j — this  foon 
counteracts  the  evil.  There  is  too  much  good 
fenfe  and  love  of  truth  and  juftice  in  this  coun- 
try, as  well  as  veneration  for  and  attachment 
to  the  principles  of  the  conftitution,  and  a  ge- 
neral intereft  to  fupport  government,  for  the 
people  to  be  led  away  either  by  falfity,  falfe 
principles,  or  nonfenfe. 

Tyranny  and  the  liberty  of  the  prefs  are  abfo- 
lutely  incompatible,  they  can  no  more  exift  in 
the  fame  ftate,  than  fire  and  water  can  be  united 
in  the  fame  veflel ;  therefore,  the  firfl:  thing  that 
a  tyrant  does  when  he  fubjugates  a  country,  the 
more  effet^ually  to  enflave  it,  is  to  lock  up  the 
prefs.  He  well  knows  that  the  prefs  is  a  fatal 
weapon  to  tyranny,  and  every  fpecies  ofoppref- 
fion  and  impofition  ;  and  that  the  prefs  once  fub- 
dued,  complete  flavery  immediately  follows. 

A  people  kept  in  ignorance  and  darknefs  foon 
lofe  the  importance  of  their  rational  fun£tions, 
and  as  quickly  degenerate  into  the  dupes  of 
habit,  and  the  mere  mechanical  tools  of  a  tyran- 
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nical  fa£lion.  "  Phyfical  man  Is  every  where 
"  the  fame,  it  is  only  the  various  operations  of 
"  moral  caufes  that  give  variety  to  the  focial  or 
"  individual  chara6lerj  and  condition.  How, 
"  otherwife,  happens  it,  that  modern  flavery 
"  looks  quietly  at  the  defpot,  on  the  very  fpot 
"  where  Leonidas  expired  ?  The  anfwer  is, 
"  Sparta  has  not  changed  her  climate,  but  (he 
"  has  loll  that  government  which  her  liberty 
"  could  not  furvive." 

Whilft,  then,  the  liberty  of  the  prefs,  which 
draws  the  eyes  of  the  public  to  all  tranfa6lions, 
exercifes  the  intelle£lual  faculties  and  fupports 
the  dignity  of  man,  is  liberally  and  fairly  ufed, 
the  mind  is  feelingly  alive  to  its  importance, 
and  civil  liberty  cannot  be  abolifhed.  It  is  na- 
tural to  the  inquifitive,  reflecting,  and  fenfitive 
mind  of  man,  to  be  overawed  by  the  eye  of  pub- 
lic obfervation,  to  refpeft  public  opinion,  and 
to  dread  its  cenfures  ;  and,  perhaps,  there  may 
have  been  occafions  when  thofe  confidcrations 
have  had  their  due  efFe6l. 

Without 
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Without  this  public  and  free  communication 
offentiment,  amenable,  neverthelefs,  to  a  jury, 
for  its  improper  ufe,  the  vox  populi  can  have 
no  weight  in  the  fcale  of  public  opinion,  nor  the 
ftate  prcferve  its  liberties. 

For  thefe  reafons,  but  more  particularly  for  its 
fecurity  to  man,  by  the  judgment  of  the  jury, 
the  free  but  proper  cxercife  of  his  rational  facul- 
ties, and  thereby  conftituting  ihe  grand  diftinc- 
tion  between  liberty  and  flavery  ;  or,  in  fa6t,  be- 
tween humanity  and  brutality,  as  alfo  in  a  great 
meafure  fecuring  his  perfonal  liberties,  and  ulti- 
mately the  prefervation  of  all  thofe  principles 
which  conftitute  the  great  mafs  of  human  free- 
dom and  happinefs,  the  liberty  of  the  prefs  may 
be  confidered  as  the  moft  important  of  our  na- 
tional liberties,  and  that  perfon  its  greateft 
enemy  who  would  wifli  to  invade  or  abridge  it. 

In  the  application  of  thefe  obfervations,  I  muft 
be  underftood  to  contend  only  for  the  right  of 
difculhng  the  meafures  of  government,  and  the 
perfons  who  condu£l  them ;  or,  in  other  words, 
political  publications  ;  which  is  widely  different 
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from  public  animadverfion  on  private  chara6ler. 
In  this  latter  cafe  "  it  is  right  that  the  law 
"  fliould  hold  the  ftrifteft  hand,  which  forces 
"  humility  and  innocence  from  their  retreat  into 
"  the  glare  of  public  view;  that  wounds  and 
"  terrifies ;  that  deftroys  the  cordiality  and  the 
"  peace  of  domeftic  life  3  and,  that  without  era- 
*'  dicating  a  fingle  vice  or  a  fingle  folly,  plants 
"  a  thoufand  thorns  in  the  human  heart." 

Whilft,  then,  a  Britifli  jury  has  the  power  to 
determine  on  the  ufe  and  abufe  of  this  ineftima- 
ble  blefling,  the  clamour  againft  the  liberty  of 
the  prefs  is  unqueftionably  without  foundation. 
It  is  where  it  ought  to  be,  with  a  jury,  and  fhould 
be  no  where  elfe.  When  "  fummary  conviftion" 
takes  entire  place  of  trial  by  jury,  as  it  has  al- 
ready in  too  many  inftances,  then  it  will  be  high 
time  to  be  alarmed  for  the  liberty  of  the  prefs. 

The  impropriety  of  any  man's  conduft  muft 
be  fubje6l  to  fome  tribunal :  then,  to  what  better 
ftandard  of  judgment  can  it  be  cntrufted,  than 
to  this  envied  and  renowned  inllitution. 

Independent, 
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Independent,  then,  of  that  fecurlty  which  wc 
place  in  the  natural  difpofition  of  the  mind  to- 
wards an  act  of  juftice,  when  it  has  received  no 
bias  to  the  contrary,  we  have  the  additional  fe- 
curity  of  a  further  reliance  on  the  judgment  of 
twelve  men,    who  have  a  felf-intereft  in  doing 
what  is  proper ;    becaufe,   whilft  they  eflablifli 
the  rights  and  duties  of  others,  they  make  a  rule 
for  the  fecurity  and  regulation  of  their  own  :    A 
moil  convincing  proof,    with  the  exception   of 
ex  officio  informations,    that   the   liberty    of  the 
prefs  is  perfectly  fee ure,  and  amply  protected. 

Whilft  writing  this  eflay  I  have  met  with  the 
celebrated  fpeeches  of  Mr.  Curran,  in  one  of 
which  I  was  moft  forcibly  ftruck  with  the  fol- 
lowing paftage,  which  muft  be  read  with  inex- 
preflible  intereft ;  and,  therefore,  as  particularly 
elucidating  this  fubje6l,  and  confirming  the  re- 
marks which  have  been  made  on  it,  I  introduce 
it.  The  picture  is  drawn  with  fuch  mafterl/ 
elegance,  the  defcription  fo  correctly  juft  and 
true,  that  infpiration  itfelf  cannot  add  to  its  bril- 
liancy or  effeft. 
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"  If,"  fays  he,   "  there  be  no  means  left  by 
"  which    public    meafures    can    be   canvafTed, 
"  what    will     be    the    confequence  ?      Where 
"  the  prefs  is  free,  and  difcuihon  unreftrained, 
"  the  mind,    by    the    coUifion    of    intercourfe, 
"  gets  rid  of  its  own  afperities  -,  a  fort  of  infen- 
*'  fible    perfpiration    takes    place    in    the  body 
"  politic,    by    which   thofe    acrimonies    which 
"  would  otherwife  fefter  and  inflame,  are  quickly 
*^  diflblved    and    dilhpated.      But  now,    if  any 
*'  aggregate  afTembly  (hall  meet,    they  are  cen- 
"  fured  ; — if  a  printer  publiflies  their  refolutions 
"  he  is  puniihed.     Rightly,  to  be  fure,  in  both 
"  cafes,  for  it  has  been  lately  done.    If  the  peo- 
"  pie  fay,  let  us  not  create  tumult,   but  meet  in 
"  delegation,    they  cannot  do  it ;    if  they  are 
"  anxious  to  promote  parliamentary  reform  in 
"  that  way,  they  cannot  do  it ;    the  law  of  the 
"  laft  feflion,   has,    for  the  firft   time,    declared 
^'  fuch  meetings   to  be  a  crime.     f-F^af  then  re- 
"  mains  P   The  liberty  of  the  prefs  oniy  ;   that  [acred 
"  palladium  which  no  irfiiiencey  no  powers  no  minijler, 
"  no  government ;    which  nothing  but  the  depravity^ 
"  or  folly,    or  corruption  of  a  jury,  can  ever  defiroy. 
"  And  what  calamities  are  the   people   faved 
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"  from,  by  having  public  communication  left 
"  open  to  them  ?  I  will  tell  you,  gentlemen, 
"  what  they  are  faved  from,  and  what  the  go- 
*'  vernment  is  faved  from  :  I  will  tell  you,  alfo, 
*'  to  what  both  are  expofed  by  ihutting  up  that 
"  communication.  In  one  cafe,  fedition  fpeaks 
"  aloud,  and  walks  abroad.  The  demagogue 
"  goes  forth ;  the  public  eye  is  upon  him,  he 
"  frets  his  bufy  hour  upon  the  ftage,  but  foon 
"  either  wearinefs,  or  bribe,  or  punifhment,  of 
"  difappointment,  bears  him  down,  or  drives  him 
"  off,  and  he  appears  no  more. — In  the  other 
"  cafe,  how  does  the  work  of  fedition  go  for- 
"  ward .?  Night  after  night  the  muffled  rebel 
"  fteals  forth  in  the  dark,  and  cafts  another 
*'  and  another  brand  upon  the  pile,  to  which, 
"  when  the  hour  of  fatal  maturity  fliall  arrive, 
"  he  will  apply  the  flame. 

"  If  you  doubt  of  the  horrid  confequences 
"  of  fupprefhng  the  effufion,  even  of  indivi- 
"  dual  difcontent,  look  to  thofe  enflaved  coun- 
"  tries  where  the  prote6tion  of  defpotifm  is 
"  fuppofed  to  be  fecured  by  fuch  reftraints, 
"  Even  the  perfon  of  the  defpot  there  is  never 
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"  In  fafety ;  neither  the  fears  of  the  defpot, 
"  nor  the  machinations  of  the  flave,  have  any 
"  flumber,  the  one  anticipating  the  moment  of 
"  peril,  the  other  watching  the  opportunity  of 
"  aggreffion.  The  fatal  crifis  is  equally  a  fur- 
"  prize  upon  both  ;  the  decifive  inftant  is  preci- 
"  pitated  without  warning,  by  folly  on  the  one 
'^  fide,  or  by  phrenzy  on  the  other  ;  and  there  is 
"  no  notice  of  the  treafon  till  the  traitor  a6ts. 
"  In  thofe  unfortunate  countries  (one  cannot 
"  read  it  without  horror !)  there  are  officers,  whofe 
"  province  it  is,  to  have  the  water  which  is  to 
"  be  drank  by  their  rulers,  fealed  up  in  bottles, 
"  left  fome  wretched  mifcreant  fhould  throw 
"  poifon  into  the  draught. 

"  But,  gentlemen,  if  you  wifh  for  a  nearer 
"  and  more  interefting  example,  you  have  it  in 
"  the  Hiflory  of  your  own  Revolution  ;  you  have 
"  it  at  that  memorable  period,  when  the  mo- 
"  narch  found  a  fervile  acquiefcence  in  the  mi- 
"  nifters  of  his  folly ;  when  the  liberty  of  the 
'*  prefs  was  trodden  under  foot ;  when  venal 
"  flieriffs  returned  pack'd  juries,  to  carry  into 
"  effe£l  thofe  fatal  confpiracies  of  the  few  againft 
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"  the  many ;  when  the  devoted  benches  of  pub- 
"  lie  juftice  were  filled  by  fome  of  thofe  found- 
*•'  lings  of  fortune,  who,  overwhehned  in  the 
*'  torrent  of  corruption  at  an  early  period,  lay  at 
"  the  bottom  like  drowned  bodies,  while  found- 
•*  nefs  or  fanity  remained  in  them  ;  but  at  length 
"  becoming  buoyant  by  putrefaction,  they  rofe 
"  as  they  rotted,  and  floated  to  the  furface  of 
•*  the  polluted  ftream,  where  they  were  drifted 
"  along  the  objefts  of  terror,  of  contagion,  and 
"  abomination.  In  that  awful  moment  of  a  na- 
"  tion's  travail,  of  the  lad  grafp  of  tyranny,  and 
**  the  firft  breath  of  freedom,  how  pregnant  is 
"  the  example  ?  The  prefs  extinguiflied  ;  the 
"  people  enflaved ;  and  the  prince  undone  ! 

"As  the  advocate  of  fociety,  therefore,  of 
"  peace,  of  domeftic  liberty,  and  the  lafting 
"•'  union  of  the  two  countries,  I  conjure  you  to 
"  guard  the  liberty  of  the  prefs — the  great  cen- 
"  tinel  of  the  ftatc — that  grand  detector  of  pub- 
"  lie  impofture  :  Guard  it,  becaufe  when  it  finks, 
*'  there  finks  with  it,  in  one  common  grave,  the 
"  liberty  of  the  fubje6l,  and  the  fecurity  of  the 
"  crown." 

There 
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There  is,  however,  an  enemy  in  the  back 
ground,  a  fort  of  anguis  in  herba,  far  more  formi- 
dable to  the  fubftantial  rights  of  the  prefs  than 
even  its  licentioufnefs ;  and  this  is  'C^o:  jlavery  of 
the  prefs,  a  pretended  friend,  but  a  perfidious 
enemy. 

The  licentioufnefSi  the  liberty,  and  the  JIavery  of 
the  prefs,  may  be  compared  to  a  ih'e/j  an  hftej 
many  and  2i  flatterer. 

Tho'  the  thief,  like  the  libeller,  when  dete6\ed, 
mull  be  punilhed  for  example's  fake,  yet  there  is 
no  more  danger  of  thievery  in  the  abftraft,  being 
ever  introduced  as  a  principle  injurious  to  the 
laws  of  this  country,  than  the  licentioufnefs  of 
the  prefs  is  likely  to  overturn  the  government  of 
the  country.  The  great  body  of  the  people 
defpife  this  abufe  of  liberty ;  and  where  there  is 
one  perfon  thus  licentioufly  difafFefted  to  the  ge- 
nuine conflitutional  laws  of  the  country,  there 
are  five  thoufand  who  would  fpend  their  lafl:  {hil- 
ling, and  (lied  the  laft  drop  of  their  blood  in 
their  defence. 

The 
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The  Hcentioufnefs  of  the  prefs,  then,  will 
never  injure  the  principles  of  the  conftitution  ; 
tho'  I  don't  mean  to  fay,  by  this,  that  when 
people  publifh  improper  things,  that  they 
Ihould  not  be  punifhed  for  it ; — but  1  do  mean 
to  fay,  that  a  free  difculTion  on  the  condu£l  of 
the  officers  of  government  is  not  fo  productive  of 
public  mifchief  as  fome  people  imagine. 

An  honeft  man  manifefts  his  eftimatlon  for  the 
laws  of  his  country,  and  the  liberty  of  the  prefs 
in  particular,  in  "  fweet  reproof:"  In  the  lan- 
guage of  independency,  dignity,  and  truth, 
pointing  out  its  faults  to  be  corrected,  and  its 
wrongs  to  be  redreffed.  This  is  the  true  liberty 
of  the  prefs  J  a  liberty  which  a  jury  will  always 
fupport  and  fanc"tify,  when  decoroufly  and  pro- 
perly exercifed. 

The  flattering  parafite,  the  minion,  the  hire- 
ling of  defpotic  principles  and  corrupt  influence, 
fuch  a^  are  employed  firfl:  to  reconcile  free  men 
to  chains,  and  afterwards  to  place  the  manacles 
upon  their  hands,  and  the  padlock  upon  their 
lips ; — thefe  are  the  flaves  of  the  prefs,  the  ad- 
vocates 


vocates  of  impoflure,   abufes,   and  corruption, 
and  by  far  its  greatell  enemies. 

The  flavery  of  the  prefs  is  an  offence  unknown 
to  the  laws  of  England  ;  but  I  humbly  prefume 
that  falfehood  or  licentioufnefs,  in  fupport  and 
vindication  of  the  abufes  of  government,  to  un- 
dermine the  fettled  and  avowed  liberties  of  the 
people,  is  juft  as  amenable  to  the  law,  and  far 
more  criminal  and  injurious,  than  falfehood  or  li- 
centioufnefs, vilifying  and  expofmg  abufes,  upon 
the  fame  principle  that  a  falfe  friend  is  more  to 
be  dreaded  than  an  open  enemy. 

To  profecute  the  Haves  of  the  prefs,  would  be 
a  novelty  in  the  hiftory  of  profecutions  for  libel ; 
but,  as  a  jury  has  the  power  of  giving  a  verdift 
on  the  whole  matter  in  iffue,  I  fee  no  legal  r^a- 
fon  why  the  criminal  fupporter  of  corruptions 
and  abufes,  for  the  purpofe  of  impofing  on  and 
deftroying  the  rights  of  the  people,  fhould  not 
as  much  be  made  the  object  of  judicial  animad- 
verfion,  as  the  pretended  libeller  who  attacks 
and  reviles  the  abufes  and  meafures  of  govern- 
ment ;  And  tho*  the  law  may  not  furnilh  a  pre- 
cedent 
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cedent  of  this  defcription,  yet  I  fliould  think  that 
fuch  a  profecution  is  maintainable  in  law,  on 
the  recited  ftatute  of  the  32  Geo.  3,  the  whole 
cale  being  fubjeft  to  the  verditl  of  a  jury ;  of 
which  I  conclude,  by  faying  with  Father  Paul, 

"  ESTO  PERPETUA." 


Fims. 


TrewmaiUf  PruUers,  Enter. 
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